
[bookmark: _cp_blt_1_13][bookmark: _cp_text_1_4][bookmark: _cp_blt_1_20][bookmark: _cp_blt_2_19][bookmark: _Ref42252596][bookmark: _cp_text_1_16][bookmark: _cp_blt_1_35][bookmark: _cp_blt_2_34][bookmark: _Ref42252597][bookmark: _cp_text_1_22][bookmark: _Ref42252598][bookmark: _cp_text_1_26][bookmark: _Ref42252599][bookmark: _cp_text_1_31][bookmark: _cp_blt_2_58][bookmark: _DV_C86][bookmark: _DV_C111][bookmark: _DV_C117][bookmark: _DV_C137][bookmark: _DV_C149][bookmark: _DV_C153][bookmark: _cp_blt_1_113][bookmark: _cp_text_2_112][bookmark: _DV_C172][bookmark: _cp_blt_1_138][bookmark: _cp_text_2_137][bookmark: _cp_blt_1_140][bookmark: _cp_blt_2_139][bookmark: _cp_blt_1_147][bookmark: _cp_blt_2_146][bookmark: _Hlk43726503]Preliminary Note
An Investors’ Rights Agreement can cover many different subjects. The most common are information rights, registration rights, contractual “rights of first offer” or “preemptive” rights (i.e., the right to purchase securities in subsequent equity financings conducted by the Company), and various post-closing covenants of the Company.
[AMENDED AND RESTATED] INVESTORS’ RIGHTS AGREEMENT[footnoteRef:1] [1: 	*New Footnote* The introduction and recitals have been streamlined and made more consistent across the stockholder agreements.] 

[bookmark: _9kR3WTr19A45DQFwynmB][bookmark: _9kR3WTr19A46COFwynmB][bookmark: _9kR3WTr24457AMFwynmB][bookmark: _9kR3WTr24458ALFwynmB]THIS [AMENDED AND RESTATED] INVESTORS’ RIGHTS AGREEMENT (this “Agreement”), is made as of [________], 20[__], by and among [____________], a Delaware corporation (the “Company”), [and] the Investors (as defined below) [and the Key Holders (as defined below)].
RECITALS
[bookmark: _Ref42252592][Alternative 1:[footnoteRef:2] [2: 	This first set of Recitals is appropriate when you are drafting legal documents in connection with the Company’s sale of its first series of preferred stock (Series A). Consider adding references to Key Holders in the Recitals, as appropriate.] 

[bookmark: _9kR3WTr19A478WY7qhgsxGD10oxy0G]WHEREAS, the Company and the Investors are parties to that certain Series A Preferred Stock Purchase Agreement of even date herewith (the “Purchase Agreement”); and
WHEREAS, in order to induce the Company to enter into the Purchase Agreement and to induce the Investors to invest funds in the Company pursuant to the Purchase Agreement, the Investors and the Company hereby agree that this Agreement shall govern the rights of the Investors to cause the Company to register shares of Common Stock issuable to the Investors, to receive certain information from the Company, and to participate in future equity offerings by the Company, and shall govern certain other matters as set forth in this Agreement;]
[bookmark: _Ref42252593][Alternative 2:[footnoteRef:3] [3: 	This second set of Recitals assumes that a preexisting Investors’ Rights Agreement is being superseded and replaced with a new version. It contemplates two different series of preferred stock (Series A and B). Appropriate modifications to this form will be required based on the actual series of preferred stock outstanding and the respective rights of such series. This Agreement contemplates the amendment and restatement of the Prior Agreement so that the parties to the existing agreement become parties to this Agreement regardless of whether they execute this Agreement; alternatively, the existing agreement could be terminated and all existing investors would be required to execute this Agreement. See also Section 6.10. Consider adding references to Key Holders in the Recitals, as appropriate.] 

[bookmark: _9kR3WTr24456APQ1x90vuQSC42IFEJ][bookmark: _9kR3WTr26647EfLrwkv]WHEREAS, certain of the Investors (the “Existing Investors”) hold shares of [Series [_]] Preferred Stock and/or shares of Common Stock issued upon conversion thereof and possess registration rights, information rights, rights of first offer, and other rights pursuant to that certain Investors’ Rights Agreement dated as of [_________ __, 20__], by and among the Company and such Existing Investors (the “Prior Agreement”); and
[bookmark: _9kMHG5YVt46678GYMxnhw][bookmark: _9kMHG5YVt46679BSMxnhw]WHEREAS, the undersigned Existing Investors are holders of a sufficient number of the securities of the Company as are required to amend the Prior Agreement, and desire to amend and restate the Prior Agreement in its entirety and to accept the rights created pursuant to this Agreement in lieu of the rights granted to them under the Prior Agreement; and
[bookmark: _9kMHG5YVt48869GhNtymx][bookmark: _9kMHG5YVt3BC69AYa9sjiuzIF32qz02I]WHEREAS, certain of the Investors are parties to that certain Series [_] Preferred Stock Purchase Agreement of even date herewith by and among the Company and such Investors (the “Purchase Agreement”), under which certain of the Company’s and such Investors’ obligations are conditioned upon the execution and delivery of this Agreement by the undersigned parties;]
NOW, THEREFORE, the parties agree as follows:
[bookmark: _Ref42252437]Definitions
. For purposes of this Agreement:
[bookmark: _Ref42252438][bookmark: _9kMHG5YVt46679COHy0poD][bookmark: _9kMHG5YVt4667ACNHy0poD]“Affiliate” means, with respect to any specified Person, any other Person who, directly or indirectly, controls, is controlled by, or is under common control with such Person, including, without limitation, any general partner, managing member, officer, director or trustee of such Person, or any venture capital fund or other investment fund now or hereafter existing that is controlled by one or more general partners, managing members or investment adviser of, or shares the same management company or investment adviser with, such Person.
[bookmark: _Ref42252439][bookmark: _9kR3WTr24457CNEkosqtJH2zl1EDI][bookmark: _9kR3WTr24458BLEkosqtJH2zl1EDI]“Board of Directors” means the board of directors of the Company.
[bookmark: _Ref42252440]“Certificate of Incorporation” means the Company’s Amended and Restated Certificate of Incorporation, as amended and/or restated from time to time.
[bookmark: _Ref42252441][bookmark: _9kR3WTr24456DQFwvy0fg9tq][bookmark: _9kR3WTr244577JFwvy0fg9tq]“Common Stock” means shares of the Company’s common stock, par value [$0.___] per share.
[bookmark: _Ref42252442][bookmark: _9kMIH5YVt46679COHy0poD][bookmark: _9kMIH5YVt4667ACNHy0poD][bookmark: _9kMHG5YVt46679EPGmqusvLJ41n3GFK][bookmark: _9kMHG5YVt4667ADNGmqusvLJ41n3GFK][“Competitor” means a Person engaged, directly or indirectly (including through any partnership, limited liability company, corporation, joint venture or similar arrangement (whether now existing or formed hereafter)), in [description of business], but shall not include any financial investment firm or collective investment vehicle that, together with its Affiliates, holds less than [20]% of the outstanding equity of any Competitor and does not, nor do any of its Affiliates, have a right to designate any members of the board of directors of any Competitor.]
[bookmark: _Ref42252443]“Damages” means any loss, damage, claim or liability (joint or several) to which a party hereto may become subject under the Securities Act, the Exchange Act, or other federal or state law, insofar as such loss, damage, claim or liability (or any action in respect thereof) arises out of or is based upon: (i) any untrue statement or alleged untrue statement of a material fact contained in any registration statement of the Company, including any preliminary prospectus or final prospectus contained therein or any amendments or supplements thereto; (ii) an omission or alleged omission to state therein a material fact required to be stated therein, or necessary to make the statements therein not misleading; or (iii) any violation or alleged violation by the indemnifying party (or any of its agents or Affiliates) of the Securities Act, the Exchange Act, any state securities law, or any rule or regulation promulgated under the Securities Act, the Exchange Act, or any state securities law.
[bookmark: _Ref42252444]“Deemed Liquidation Event” shall have the meaning ascribed to it in the Company’s Amended and Restated Certificate of Incorporation, as in effect on the date of this Agreement and regardless of the date on which such event occurs.
“Derivative Securities” means any securities or rights convertible into, or exercisable or exchangeable for (in each case, directly or indirectly), Common Stock, including options and warrants.
[“Direct Listing” means the initial listing of the Common Stock (or other equity securities of the Company) on the Nasdaq Stock Market, the New York Stock Exchange or another exchange or marketplace approved by the Board of Directors by means of an effective registration statement filed by the Company with the SEC, without a related underwritten offering of such Common Stock (or other equity securities).]
[bookmark: _Ref42252445][“DPA” means Section 721 of the Defense Production Act, as amended, including all implementing regulations thereof.
“DPA Triggering Rights” means (i) “control” (as defined in the DPA); (ii) access to any “material non-public technical information” (as defined in the DPA) in the possession of the Company; (iii) membership or observer rights on the Board of Directors or equivalent governing body of the Company or the right to nominate an individual to a position on the Board of Directors or equivalent governing body of the Company; (iv) any involvement, other than through the voting of shares, in substantive decision-making of the Company regarding (x) the use, development, acquisition or release of any Company “critical technology” (as defined in the DPA); (y) the use, development, acquisition, safekeeping, or release of “sensitive personal data” (as defined in the DPA) of U.S. citizens maintained or collected by the Company, or (z) the management, operation, manufacture, or supply of “covered investment critical infrastructure” (as defined in the DPA).][footnoteRef:4] [4: 	To be included if needed for any of the CFIUS-related provisions below.] 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
[bookmark: _Ref42252446][bookmark: DocXTextRef5]“Excluded Registration” means (i) a registration relating to the sale or grant of securities to employees of the Company or a subsidiary pursuant to a stock option, stock purchase, equity incentive or similar plan; (ii) a registration relating to an SEC Rule 145 transaction; (iii) a registration on any form that does not include substantially the same information as would be required to be included in a registration statement covering the sale of the Registrable Securities; or (iv) a registration in which the only Common Stock being registered is Common Stock issuable upon conversion of debt securities that are also being registered. 
[bookmark: _Ref42252447][bookmark: DocXTextRef7][bookmark: DocXTextRef8][“FOIA Party” means a Person that, in the [reasonable] determination of the Board of Directors, may be subject to, and thereby required to disclose non-public information furnished by or relating to the Company under, the Freedom of Information Act, 5 U.S.C. 552 (“FOIA”), any state public records access law, any state or other jurisdiction’s laws similar in intent or effect to FOIA, or any other similar statutory or regulatory requirement.]
[bookmark: _Ref42252448][bookmark: _9kR3WTr244588MI1skntdPyDB7][bookmark: _9kR3WTr24458GUI1skntdPyDB7][bookmark: _9kMHG5YVt46679FeKt862][bookmark: _9kMHG5YVt4667AEcKt862][bookmark: _9kMIH5YVt46679FeKt862][bookmark: _9kMIH5YVt4667AEcKt862][“Foreign Person” means either (i) a Person or government that is a “foreign person” within the meaning of the DPA or (ii) a Person through whose investment a “foreign person” within the meaning of the DPA would obtain any DPA Triggering Rights.] [footnoteRef:5] [5: 	To be included if needed for any of the CFIUS-related provisions below.] 

“Form S-1” means such form under the Securities Act as in effect on the date hereof or any successor registration form under the Securities Act subsequently adopted by the SEC.
[bookmark: _Ref42252449][bookmark: _Ref42252450]“Form S-3” means such form under the Securities Act as in effect on the date hereof or any registration form under the Securities Act subsequently adopted by the SEC that permits forward incorporation of substantial information by reference to other documents filed by the Company with the SEC.
[bookmark: _Ref42252451]“GAAP” means generally accepted accounting principles in the United States as in effect from time to time.
[bookmark: _9kR3WTr24456EWKvlfu][bookmark: _9kR3WTr244579QKvlfu]“Holder” means any holder of Registrable Securities who is a party to this Agreement. 
[bookmark: _Ref42252452][bookmark: _9kMJI5YVt46679FeKt862][bookmark: _9kMJI5YVt4667AEcKt862]“Immediate Family Member” means a child, stepchild, grandchild, parent, stepparent, grandparent, spouse, life partner or similar statutorily-recognized domestic partner, sibling, mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law, including adoptive relationships of a natural person referred to herein.
[bookmark: _Ref42252453]“Initiating Holders” means, collectively, Holders who properly initiate a registration request under this Agreement.
[bookmark: _Ref42252454][bookmark: _Hlk140266951]“Investors” means the persons named on Schedule A hereto, each person to whom the rights of an Investor are assigned pursuant to Section 6.1, and each person who hereafter becomes a party to this Agreement pursuant to Section 6.9.
“IPO” means the Company’s first underwritten public offering of its Common Stock under the Securities Act.
[bookmark: _Ref42252456][“Key Holders” means the persons named on Schedule B hereto and each person to whom the rights of a Key Holder are assigned pursuant to Section 6.1.]
[“Key Holder Registrable Securities” means (i) the shares of Common Stock held by the Key Holders as of the date of this Agreement, and (ii) any Common Stock issued as (or issuable upon the conversion or exercise of any warrant, right, or other security that is issued as) a dividend or other distribution with respect to, or in exchange for or in replacement of such shares.]
[bookmark: _Ref42252457][bookmark: _9kR3WTr19A48BVBfu3YP91zFCB][bookmark: _9kR3WTr19A49GZBfu3YP91zFCB]“Major Investor” means any Investor that, individually or together with such Investor’s Affiliates, holds at least [______] shares of Registrable Securities (as adjusted for any stock split, stock dividend, combination, or other recapitalization or reclassification effected after the date hereof).
[bookmark: _Ref42252458]“New Securities” means, collectively, equity securities of the Company, whether or not currently authorized, as well as rights, options, or warrants to purchase such equity securities, or securities of any type whatsoever that are, or may become, convertible or exchangeable into or exercisable for such equity securities.
[bookmark: _Ref42252459][bookmark: _9kR3WTr24457DcIr640][bookmark: _9kR3WTr24458CaIr640][bookmark: _9kMJI5YVt46679COHy0poD][bookmark: _9kMJI5YVt4667ACNHy0poD]“Person” means any individual, corporation, partnership, trust, limited liability company, association, or other entity.
[bookmark: _Ref42252460][bookmark: _cp_text_4_5][bookmark: _9kMIH5YVt46678GYMxnhw][bookmark: _9kMIH5YVt46679BSMxnhw][bookmark: _cp_text_1_6][bookmark: _cp_text_4_7][bookmark: _9kR3WTr26648DdLrwkvS][bookmark: _9kR3WTr26649IhLrwkvS][bookmark: _Ref42252600][bookmark: _cp_text_28_8][bookmark: _cp_text_1_14]“Preferred Director” means any director of the Company that the holders of record of [a class, classes or series of][Series A] Preferred Stock are entitled to elect, exclusively and as a separate class, pursuant to the Certificate of Incorporation.[footnoteRef:6]  [6: 	*New Footnote* Modify appropriately based upon the actual composition of the Board and which director(s) approvals are required in the particular transaction for the applicable rights.] 

[bookmark: _9kR3WTr244568YVrghu8wjYjCwt][bookmark: _cp_text_2_15]“Preferred Stock” means, collectively, shares of the Company’s Series A Preferred Stock[ and Series [_] Preferred Stock].[footnoteRef:7] [7: 	*Revised Footnote* Should refer to each series of preferred stock generally; in some transactions, there may be certain series (such as a shadow preferred created in a Special Mandatory Conversion, see next footnote) that could be excluded for simplicity, if not entitled to all the same rights.] 

[bookmark: _Ref42252461][bookmark: _9kR3WTr19A48EeWpdihlYIquizEDOkVDLDAPHEK][bookmark: _9kR3WTr19A49JiWpdihlYIquizEDOkVDLDAPHEK][bookmark: _cp_text_2_21][bookmark: _9kR3WTr67357EF9][bookmark: _9kR3WTr67358DD9][bookmark: _9kR3WTrAG857FGBJ0ohnCcN4368noH1yBJ63Ssd][bookmark: _9kR3WTrAG858EEBJ0ohnCcN4368noH1yBJ63Ssd][bookmark: _cp_text_2_25][bookmark: _cp_text_1_29][bookmark: _9kR3WTr8E848FpihrAvw1][bookmark: _9kR3WTr8E84ABjihrAvw1][bookmark: _9kMHG5YVtCIA79HIDL2qjpEeP658ApqJ30DL85U][bookmark: _9kMHG5YVtCIA7AGGDL2qjpEeP658ApqJ30DL85U][bookmark: _cp_text_2_30]“Registrable Securities” means [(i)] the Common Stock issuable or issued upon conversion of the Preferred Stock[, excluding any Common Stock issued upon conversion of the Preferred Stock pursuant to the Special Mandatory Conversion (as defined in the Certificate of Incorporation)][footnoteRef:8]; [(ii) any Common Stock, or any Common Stock issued or issuable (directly or indirectly) upon conversion and/or exercise of any other securities of the Company, held by the Investors from time to time]; [(iii) the Key Holder Registrable Securities,[footnoteRef:9] provided, however, that such Key Holder Registrable Securities shall not be deemed Registrable Securities and the Key Holders shall not be deemed Holders for the purposes of Sections 2.1 (and any other applicable Section with respect to registrations under Section 2.1), 2.10, [3.1, 3.2, 4.1 and 6.6];] and [(iv)] any Common Stock issued as (or issuable upon the conversion or exercise of any warrant, right, or other security that is issued as) a dividend or other distribution with respect to, or in exchange for or in replacement of, the shares referenced [in clause[s] (i) [and (ii)]] above; excluding in all cases (other than the restrictions on transfer and legend requirements in Section 2.12), however, any Registrable Securities sold by a Person in a transaction in which the applicable rights under this Agreement are not assigned pursuant to Section 6.1, and excluding for purposes of Section 2 any shares for which registration rights have terminated pursuant to Section 2.13.[footnoteRef:10] [8: 	If the Company’s Certificate of Incorporation contains a “pay-to-play” provision, consider whether shares issued upon a “Special Mandatory Conversion” pursuant thereto should lose their status as Registrable Securities. See Section 5A of Part B of Article Fourth of the Model Certificate of Incorporation.]  [9: 	Typically, Key Holders of common stock are not granted registration rights. In certain instances it may be appropriate to grant Key Holders (e.g., founders, significant early-round angel investors) piggyback and/or S-3 registration rights, although often they will be subordinate to investors on underwriter cutbacks. If such rights are granted, provision must be made throughout this form to include such rights and provide for appropriate cutbacks and limitations and protection in the event of amendments and waivers.]  [10: 	Registrable Securities are defined in terms of common stock because preferred stock of venture-capital-backed companies is usually not sold or marketed at an IPO. The language “issued or issuable” should be present so that the definition works regardless of whether or not the preferred stock has yet been converted. Note that the effect of the transferability section is such that certain sizeable transfers of shares pursuant to available exemptions under the Securities Act will not remove the registration rights associated with those shares.] 

[bookmark: _cp_blt_1_37][bookmark: _cp_blt_2_36][bookmark: _Ref42252462][bookmark: _9kR3WTr23357GhKglyAAsdptbWn4K9CDzAQG29K][bookmark: _9kR3WTr23358FfKglyAAsdptbWn4K9CDzAQG29K]“Registrable Securities then outstanding” means the number of shares determined by adding the number of shares of outstanding Common Stock that are Registrable Securities and the number of shares of Common Stock issuable (directly or indirectly) pursuant to then exercisable and/or convertible securities that are Registrable Securities.
[“Requisite Preferred Director Vote” means the approval of the Board of Directors, including [a majority] of the Preferred Directors then seated.]
[bookmark: _Ref42252463]“Restricted Securities” means the securities of the Company required to be notated with the legend set forth in Section 2.12(b) hereof.
[bookmark: _cp_blt_1_41][bookmark: _cp_blt_2_40][bookmark: _Ref42252464]“Sanctioned Party” means any Person: (i) organized under the laws of, ordinarily resident in, or located in a country or territory that is the subject of comprehensive Sanctions (which as of the date of this Agreement comprise Cuba, Iran, North Korea, Syria, and the Crimea, Donetsk, and Luhansk regions of Ukraine (“Restricted Countries”)); (ii) 50% or more owned or controlled by the government of a Restricted Country; or (iii) (A) designated on a sanctioned parties list administered by the United States[, European Union, or United Kingdom], including, without limitation, the U.S. Department of the Treasury’s Office of Foreign Assets Control’s Specially Designated Nationals and Blocked Persons List, Foreign Sanctions Evaders List, Sectoral Sanctions Identification List[, the Consolidated List of Persons, Groups, and Entities Subject to EU Financial Sanctions, and the UK’s Consolidated Sanctions List] (collectively, “Designated Parties”); or (B) 50% or more owned or, where relevant under applicable Sanctions, controlled, individually or in the aggregate, by one or more Designated Party, in each case only to the extent that dealings with such Person is are prohibited pursuant to applicable Sanctions[footnoteRef:11]. [11: 	*New Footnote* Model language is to account for the fact that some listed parties may not be fully prohibited, but rather subject to more targeted restrictions.] 

“Sanctions” means applicable laws and regulations pertaining to trade and economic sanctions administered by the United States[, European Union, or United Kingdom][footnoteRef:12] .[footnoteRef:13] [12: 	*New Footnote* Include to the extent that these jurisdictions that are relevant.]  [13: 	*New Footnote* This model agreement provides flexibility to the Company to enable it to comply with any Sanctions.] 

“SEC” means the Securities and Exchange Commission.
[bookmark: _cp_blt_1_43][bookmark: _cp_blt_2_42][bookmark: _Ref42252465]“SEC Rule 144” means Rule 144 promulgated by the SEC under the Securities Act.
[bookmark: _cp_blt_1_45][bookmark: _cp_blt_2_44][bookmark: _Ref42252466]“SEC Rule 145” means Rule 145 promulgated by the SEC under the Securities Act.
[bookmark: _cp_blt_1_47][bookmark: _cp_blt_2_46][bookmark: _Ref42252467]“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.
[bookmark: _cp_blt_1_49][bookmark: _cp_blt_2_48][bookmark: _Ref42252468]“Selling Expenses” means all underwriting discounts, selling commissions, and stock transfer taxes applicable to the sale of Registrable Securities, and fees and disbursements of counsel for any Holder[, except for the fees and disbursements of the Selling Holder Counsel borne and paid by the Company as provided in Section 2.6].
[bookmark: _Ref42252470]“Series A Preferred Stock” means shares of the Company’s Series A Preferred Stock, par value [$0.___] per share.[footnoteRef:14] [14: 	*New Footnote* Add additional series as applicable as new defined terms.] 

[bookmark: _Ref145425731][bookmark: _Ref42252471]Registration Rights
. The Company covenants and agrees as follows:
[bookmark: _Ref42252472][bookmark: _Ref_ContractCompanion_9kb9Ur14D]Demand Registration.
[bookmark: _Ref42252473][bookmark: _Ref42252601][bookmark: _DV_M116][bookmark: _Ref42252602][bookmark: _Ref42252603][bookmark: _Ref42252604]Form S-1 Demand. If at any time after [the earlier of (i) [[insert date that is][footnoteRef:15] [three to five years after] the date of this Agreement or (ii)] 180 days[footnoteRef:16] after the effective date of the registration statement for the IPO [or Direct Listing, as applicable], the Company receives a request from Holders of [___%][footnoteRef:17] of the Registrable Securities then outstanding that the Company file a Form S-1 registration statement with respect to [at least 40%][footnoteRef:18] of the Registrable Securities then outstanding [(or a lesser percent if the anticipated aggregate offering price, net of Selling Expenses, would exceed $[15,000,000])], then the Company shall: (x) within ten days after the date such request is given, give notice thereof (the “Demand Notice”) to all Holders other than the Initiating Holders; and (y) as soon as practicable, and in any event within 60 days after the date such request is given by the Initiating Holders, file a Form S-1 registration statement under the Securities Act covering all Registrable Securities that the Initiating Holders requested to be registered and any additional Registrable Securities requested to be included in such registration by any other Holders, as specified by notice given by each such Holder to the Company within [20] days of the date the Demand Notice is given, and in each case, subject to the limitations of Sections 2.1(c) and 2.3[; provided, however, that this right to request the filing of a Form S-1 registration statement shall in no event be made available to any Holder that is a Foreign Person].[footnoteRef:19] [15: 	As investors’ counsel, to prevent inadvertent perpetual roll-forward, consider inserting a date certain that reflects the agreed upon time frame.]  [16: 	The starting time period for initiating registration rights usually has these two components. The first time period is designed to allow the investors to force the Company to go public if it has not already done so (three to five years is common for this), although practically speaking this rarely, if ever, happens. The second time period is set around the expiration of any underwriter lock-ups after an IPO, which usually expire 180 days after the IPO. See Section 2.11.]  [17: 	As with all percentage vote thresholds, consideration will need to be given to whether any single investor can either control or block the vote. When dealing with multiple classes of preferred stock, it is important to understand the composition of the stockholder base to ensure that each series is getting the rights it bargained for. The Company will want this percentage to be high enough so that a significant portion of the investor base is behind the demand to cause the Company to effect a registered offering, particularly an IPO. Companies typically will resist allowing a single minority investor to cause a registration. Experienced investors will want to ensure that less experienced investors do not have the right to cause a demand registration. In some cases, holders of different series of preferred stock may request the right for that series to initiate a certain number of demand registrations. Companies typically will resist this due to the cost and diversion of management resources when multiple constituencies have this right.]  [18: 	A trigger threshold may be negotiated and can range from 20% to 100% of total Registrable Securities for demand registrations. However, some companies do not impose a threshold, relying instead on the minimum offering size.]  [19: 	Note that the ability of a foreign investor (within the meaning of the regulations of the Committee on Foreign Investment in the United States (CFIUS)) to trigger an IPO on demand may give rise to a CFIUS determination that that investor has “control” over the Company. The concept of “control” under the CFIUS regulations is very broad and subjective. It is defined as the power – direct or indirect and whether or not exercised – to “determine, direct, or decide important matters affecting” the Company. This same principle applies throughout the financing documents. Parties may therefore wish to confirm that no foreign investor will obtain this particular right; other rights that are likely to be of concern are indicated throughout this document, and in addition, highly conservative companies may wish to restrict foreign investors from obtaining any rights beyond the specific set of rights consistent with passivity outlined in the CFIUS regulations.] 

[bookmark: _Ref42252474]Form S-3 Demand. If at any time when it is eligible to use a Form S-3 registration statement, the Company receives a request from Holders of the Registrable Securities then outstanding that the Company file a Form S-3 registration statement with respect to outstanding Registrable Securities of such Holders having an anticipated aggregate offering price, net of Selling Expenses, of at least $5,000,000, then the Company shall (i) within ten days after the date such request is given, give a Demand Notice to all Holders other than the Initiating Holders; and (ii) as soon as practicable, and in any event within [45] days after the date such request is given by the Initiating Holders, file a Form S-3 registration statement under the Securities Act covering all Registrable Securities requested to be included in such registration by any other Holders, as specified by notice given by each such Holder to the Company within [20] days of the date the Demand Notice is given, and in each case, subject to the limitations of Sections 2.1(c) and 2.3.
[bookmark: _Ref42252475][bookmark: _cp_text_1_60][bookmark: _cp_text_1_61][bookmark: _Ref42252607][bookmark: _9kMJI5YVt46678Bec5pmsx2sm1G][bookmark: _cp_text_1_62][bookmark: _cp_text_1_63][bookmark: _9kR3WTr26648HPA0ut3nu363][bookmark: _9kR3WTr2664ADJA0ut3nu363][bookmark: _Ref42252608]Notwithstanding the foregoing obligations, if the Company furnishes to Holders requesting a registration pursuant to this Section 2.1 a certificate signed by the Company’s chief executive officer stating that in the good faith judgment of the Board of Directors it would be materially detrimental to the Company for such registration statement to either become effective or remain effective for as long as such registration statement otherwise would be required to remain effective, because such action would (i) materially interfere with a significant acquisition, corporate reorganization, or other similar transaction involving the Company; (ii) require premature disclosure of material information that the Company has a bona fide business purpose for preserving as confidential; or (iii) render the Company unable to comply with requirements under the Securities Act or Exchange Act, then the Company shall have the right to defer taking action with respect to such filing[, and any time periods with respect to filing or effectiveness thereof shall be tolled correspondingly,][for a period of not more than [30-120] days after the request of the Initiating Holders is given]; provided, however, that the Company may not invoke this right more than [once] in any 12-month period[footnoteRef:20][; and provided further that the Company shall not register any securities for its own account or that of any other stockholder during such [30-120] day period other than [an Excluded Registration] [Alternative: pursuant to a registration relating to the sale or grant of securities to employees of the Company or a subsidiary pursuant to a stock option, stock purchase, equity incentive or similar plan; a registration on any form that does not include substantially the same information as would be required to be included in a registration statement covering the sale of the Registrable Securities; or a registration in which the only Common Stock being registered is Common Stock issuable upon conversion of debt securities that are also being registered]].[footnoteRef:21]  [20: 	It is common to limit use of the blackout provisions to one time in any 12-month period. Some companies seek blackouts twice in 12 months or one time for every registration, but investors generally view this as too restrictive on investors (especially when combined with the delay period for Company registrations and the lock-up period). While a common formulation is to permit one blackout of up to 120 days in any 12-month period, it provides greater flexibility to the Company and may also be better for the investors to provide instead for two 60-day periods in any 12-month period, which the Company can combine if necessary to achieve a total blackout of 120 days.]  [21: 	Note that the alternative carve-out provision from the limitation on the Company’s right to register securities for its own account during a blackout period does not include a carve-out for a registration relating to a SEC Rule 145 transaction. From the investors’ perspective, although it may be acceptable for the Company to delay a resale registration in the circumstances set forth in this provision, those circumstances should not entitle the Company to file, e.g., a Form S-4 for a Rule 145 transaction, in priority to a registration requested by the Holders of Registrable Securities. However, from the Company’s perspective, the inability to file the Form S-4 could be a hindrance to an acquisition.] 

[bookmark: _Ref42252476][bookmark: _9kR3WTr26648ISFwynmB7xy56o05q][bookmark: _9kR3WTr2664AEMFwynmB7xy56o05q][bookmark: _9kMHG5YVt4886AKUHy0poD9z078q27s][bookmark: _9kMHG5YVt4886CGOHy0poD9z078q27s]The Company shall not be obligated to effect, or to take any action to effect, any registration pursuant to Section 2.1(a), (i) during the period that is [60] days before the Company’s good faith estimate of the date of filing of, and ending on a date that is [180] days after the effective date of, a Company-initiated registration, provided that the Company is actively employing in good faith commercially reasonable efforts to cause such registration statement to become effective; (ii) after the Company has effected [one to two] registration[s] pursuant to Section 2.1(a); or (iii) if the Initiating Holders propose to dispose of shares of Registrable Securities that may be immediately registered on Form S-3 pursuant to a request made pursuant to Section 2.1(b). The Company shall not be obligated to effect, or to take any action to effect, any registration pursuant to Section 2.1(b), (i) during the period that is [30] days before the Company’s good faith estimate of the date of filing of, and ending on a date that is [90] days after the effective date of, a Company-initiated registration, provided that the Company is actively employing in good faith commercially reasonable efforts to cause such registration statement to become effective; or (ii) if the Company has effected [two] registration[s] pursuant to Section 2.1(b) within the 12-month period immediately preceding the date of such request. A registration shall not be counted as “effected” for purposes of this Section 2.1(d) until such time as the applicable registration statement has been declared effective by the SEC, unless the Initiating Holders withdraw their request for such registration, elect not to pay the registration expenses therefor, and forfeit their right to one demand registration statement pursuant to Section 2.6, in which case such withdrawn registration statement shall be counted as “effected” for purposes of this Section 2.1(d); provided, that if such withdrawal is during a period the Company has deferred taking action pursuant to Section 2.1(c), then the Initiating Holders may withdraw their request for registration and such registration will not be counted as “effected” for purposes of this Section 2.1(d).
[bookmark: _Ref42252477]Company Registration
[bookmark: _9kMKJ5YVt46678Bec5pmsx2sm1G]. If the Company proposes to register (including for this purpose a registration effected by the Company for stockholders other than the Holders) any of its Common Stock under the Securities Act in connection with the public offering of such securities solely for cash (other than in an Excluded Registration or a registration pursuant to Section 2.1), the Company shall, at such time, promptly give each Holder notice of such registration. Upon the request of each Holder given within 20 days after such notice is given by the Company, the Company shall, subject to the provisions of Section 2.3, cause to be registered all of the Registrable Securities that each such Holder has requested to be included in such registration. The Company shall have the right to terminate or withdraw any registration initiated by it under this Section 2.2 before the effective date of such registration, whether or not any Holder has elected to include Registrable Securities in such registration. The expenses (other than Selling Expenses) of such withdrawn registration shall be borne by the Company in accordance with Section 2.6.
[bookmark: _Ref42252478]Underwriting Requirements.
[bookmark: _Ref42252479][bookmark: _cp_text_1_65][bookmark: _cp_text_4_66][bookmark: _cp_text_1_67]If, pursuant to Section 2.1, the Initiating Holders intend to distribute the Registrable Securities covered by their request by means of an underwriting, they shall so advise the Company as a part of their request made pursuant to Section 2.1, and the Company shall include such information in the Demand Notice. The underwriter(s) will be selected by the [Company][Board of Directors] and shall be reasonably acceptable to a majority in interest of the Initiating Holders. In such event, the right of any Holder to include such Holder’s Registrable Securities in such registration shall be conditioned upon such Holder’s participation in such underwriting and the inclusion of such Holder’s Registrable Securities in the underwriting to the extent provided herein. All Holders proposing to distribute their securities through such underwriting shall (together with the Company as provided in Section 2.4(e)) enter into an underwriting agreement in customary form with the underwriter(s) selected for such underwriting[; provided, however, that no Holder (or any of their assignees) shall be required to make any representations, warranties or indemnities except as they relate to such Holder’s ownership of shares and authority to enter into the underwriting agreement and to such Holder’s intended method of distribution, and the liability of such Holder shall be several and not joint, and limited to an amount equal to the net proceeds from the offering received by such Holder]. Notwithstanding any other provision of this Section 2.3, if the [managing] underwriter(s) advise(s) the Initiating Holders in writing that marketing factors require a limitation on the number of shares to be underwritten, then the Initiating Holders shall so advise all Holders of Registrable Securities that otherwise would be underwritten pursuant hereto, and the number of Registrable Securities that may be included in the underwriting shall be allocated among such Holders of Registrable Securities, including the Initiating Holders, in proportion (as nearly as practicable) to the number of Registrable Securities owned by each Holder or in such other proportion as shall mutually be agreed to by all such selling Holders; provided, however, that the number of Registrable Securities held by the Holders to be included in such underwriting shall not be reduced unless all other securities are first entirely excluded from the underwriting. To facilitate the allocation of shares in accordance with the above provisions, the Company or the underwriters may round the number of shares allocated to any Holder to the nearest 100 shares.
[bookmark: _Ref42252480][bookmark: _9kMLK5YVt46678Bec5pmsx2sm1G][bookmark: _9kR3WTrAG859AADngo00mtAAsl2D2gaw1EQQ8t5][bookmark: _9kMML5YVt46678Bec5pmsx2sm1G][bookmark: _9kMHG5YVtCIA7BCCFpiq22ovCCun4F4icy3GSSA][bookmark: _Ref42252609][bookmark: _9kMKJ5YVt46679COHy0poD][bookmark: _9kMKJ5YVt4667ACNHy0poD][bookmark: _9kMNM5YVt46678Bec5pmsx2sm1G]In connection with any offering involving an underwriting of shares of the Company’s capital stock pursuant to Section 2.2, the Company shall not be required to include any of the Holders’ Registrable Securities in such underwriting unless the Holders accept the terms of the underwriting as agreed upon between the Company and its underwriters, and then only in such quantity as the underwriters in their sole discretion determine will not jeopardize the success of the offering by the Company. If the total number of securities, including Registrable Securities, requested by stockholders to be included in such offering exceeds the number of securities to be sold (other than by the Company) that the underwriters in their reasonable discretion determine is compatible with the success of the offering, then the Company shall be required to include in the offering only that number of such securities, including Registrable Securities, which the underwriters and the Company in their sole discretion determine will not jeopardize the success of the offering. If the underwriters determine that less than all of the Registrable Securities requested to be registered can be included in such offering, then the Registrable Securities that are included in such offering shall be allocated among the selling Holders in proportion (as nearly as practicable to) the number of Registrable Securities owned by each selling Holder or in such other proportions as shall mutually be agreed to by all such selling Holders. To facilitate the allocation of shares in accordance with the above provisions, the Company or the underwriters may round the number of shares allocated to any Holder to the nearest 100 shares. Notwithstanding the foregoing, in no event shall (i) the number of Registrable Securities included in the offering be reduced unless all other securities (other than securities to be sold by the Company) are first entirely excluded from the offering, [or] (ii) the number of Registrable Securities included in the offering be reduced below [20-30]% of the total number of securities included in such offering, unless such offering is the IPO, in which case the selling Holders may be excluded further if the underwriters make the determination described above and no other stockholder’s securities are included in such offering [or (iii) notwithstanding (ii) above, any Registrable Securities which are not Key Holder Registrable Securities be excluded from such underwriting unless all Key Holder Registrable Securities are first excluded from such offering].[footnoteRef:22] For purposes of the provision in this Section 2.3(b) concerning apportionment, for any selling Holder that is a partnership, limited liability company, or corporation, the partners, members, retired partners, retired members, stockholders, and Affiliates of such Holder, or the estates and Immediate Family Members of any such partners, retired partners, members, and retired members and any trusts for the benefit of any of the foregoing Persons, shall be deemed to be a single “selling Holder,” and any pro rata reduction with respect to such “selling Holder” shall be based upon the aggregate number of Registrable Securities owned by all Persons included in such “selling Holder,” as defined in this sentence. [22: 	This language is commonly referred to as the “underwriter cutback” section. In some offerings, an underwriter may determine it can successfully market only a certain number of securities and must therefore reduce the size of the overall registration. When this happens, the holders of Registrable Securities are generally entitled to include their shares before anybody else (consider whether later series may want priority over earlier series). If there is not enough room for these holders, the cutback should be pro rata based on shares held and not “shares requested to be included” (which only creates a race to request and an incentive to request all amounts held every time). Also, if Key Holders have been given registration rights, consider priority of cutback for such Key Holders.] 

[bookmark: _Ref42252481]For purposes of Section 2.1, a registration shall not be counted as “effected” if, as a result of an exercise of the underwriter’s cutback provisions in Section 2.3(a), fewer than 50% of the total number of Registrable Securities that Holders have requested to be included in such registration statement are actually included.
[bookmark: _Ref42252482]Obligations of the Company
[bookmark: _Ref42252610]. Whenever required under this Section 2 to effect the registration of any Registrable Securities, the Company shall, as expeditiously as reasonably possible:[footnoteRef:23] [23: 	This section simply lists the undertakings of the Company in the event of a registration. As a practical matter, this language will be superseded by any underwriting agreement as part of an underwritten offering.] 

[bookmark: _Ref42252483][bookmark: _Ref42252611]prepare and file with the SEC a registration statement with respect to such Registrable Securities and use its commercially reasonable efforts[footnoteRef:24] to cause such registration statement to become effective and, upon the request of the Holders of a majority of the Registrable Securities registered thereunder, keep such registration statement effective for a period of up to 120 days or, if earlier, until the distribution contemplated in the registration statement has been completed; provided, however, that (i) such 120-day period shall be extended for a period of time equal to the period the Holder refrains, at the request of an underwriter of Common Stock (or other securities) of the Company, from selling any securities included in such registration[, and (ii) in the case of any registration of Registrable Securities on Form S-3 that are intended to be offered on a continuous or delayed basis, subject to compliance with applicable SEC rules, such 120-day period shall be extended for up to an additional [90] days, if necessary, to keep the registration statement effective until all such Registrable Securities are sold]; [24: 	Much ink has been spilled addressing the distinctions, or lack thereof, among the “best efforts,” “commercially reasonable efforts,” “reasonable efforts,” and similar performance standards. This Agreement uses “commercially reasonable efforts” as the default performance standard.] 

[bookmark: _Ref42252484]prepare and file with the SEC such amendments and supplements to such registration statement, and the prospectus used in connection with such registration statement, as may be necessary to comply with the Securities Act in order to enable the disposition of all securities covered by such registration statement;
[bookmark: _Ref42252485]furnish to the selling Holders such numbers of copies of a prospectus, including a preliminary prospectus, as required by the Securities Act, and such other documents as the Holders may reasonably request in order to facilitate their disposition of their Registrable Securities;
[bookmark: _Ref42252486][bookmark: _Ref42252612]use its commercially reasonable efforts to register and qualify the securities covered by such registration statement under such other securities or blue-sky laws of such jurisdictions as shall be reasonably requested by the selling Holders; provided that the Company shall not be required to qualify to do business or to file a general consent to service of process in any such states or jurisdictions,[footnoteRef:25] unless the Company is already subject to service in such jurisdiction and except as may be required by the Securities Act; [25: 	This is generally viewed as a burdensome requirement for a Company, so it is often carved out of required registrations.] 

[bookmark: _Ref42252487]in the event of any underwritten public offering, enter into and perform its obligations under an underwriting agreement, in usual and customary form, with the underwriter(s) of such offering;
[bookmark: _Ref42252488]use its commercially reasonable efforts to cause all such Registrable Securities covered by such registration statement to be listed on a national securities exchange or trading system and each securities exchange and trading system (if any) on which similar securities issued by the Company are then listed;
[bookmark: _Ref42252489]provide a transfer agent and registrar for all Registrable Securities registered pursuant to this Agreement and provide a CUSIP number for all such Registrable Securities, in each case not later than the effective date of such registration;
[bookmark: _Ref42252490][bookmark: _Ref42252613]promptly make available for inspection by the selling Holders, any [managing] underwriter(s) participating in any disposition pursuant to such registration statement, and any attorney or accountant or other agent retained by any such underwriter or selected by the selling Holders, all financial and other records, pertinent corporate documents, and properties of the Company, and cause the Company’s officers, directors, employees, and independent accountants to supply all information reasonably requested by any such seller, underwriter, attorney, accountant, or agent, in each case, as necessary or advisable to verify the accuracy of the information in such registration statement and to conduct appropriate due diligence in connection therewith;[footnoteRef:26] [26: 	This inspection right is necessary to enable the selling Holders and underwriters to undertake their due diligence investigation in connection with the distribution. In facilitating the due diligence investigations, the Company must be sensitive to its obligations under Regulation FD under the Securities Act.] 

[bookmark: _Ref42252491]notify each selling Holder, promptly after the Company receives notice thereof, of the time when such registration statement has been declared effective or a supplement to any prospectus forming a part of such registration statement has been filed; and
[bookmark: _Ref42252492]after such registration statement becomes effective, notify each selling Holder of any request by the SEC that the Company amend or supplement such registration statement or prospectus.
In addition, the Company shall ensure that, at all times after any registration statement covering a public offering of securities of the Company under the Securities Act shall have become effective, its insider trading policy shall provide that the Company’s directors may implement a trading program under Rule 10b5-1 of the Exchange Act.
[bookmark: _Ref42252493]Furnish Information
. It shall be a condition precedent to the obligations of the Company to take any action pursuant to this Section 2 with respect to the Registrable Securities of any selling Holder that such Holder shall furnish to the Company such information regarding itself, the Registrable Securities held by it, and the intended method of disposition of such securities as is reasonably required to effect the registration of such Holder’s Registrable Securities.
[bookmark: _Ref42252494]Expenses of Registration
[bookmark: _cp_text_1_68][bookmark: _cp_text_1_69]. All expenses (other than Selling Expenses) incurred in connection with registrations, filings, or qualifications pursuant to Section 2, including all registration, filing, and qualification fees; printers’ and accounting fees; fees and disbursements of counsel for the Company; and the reasonable fees and disbursements[, not to exceed $[50,000] [per registration],] of one counsel for the selling Holders [selected by Holders of a majority of the Registrable Securities to be registered] (“Selling Holder Counsel”), shall be borne and paid by the Company; provided, however, that the Company shall not be required to pay for any expenses of any registration proceeding begun pursuant to Section 2.1 if the registration request is subsequently withdrawn at the request of the Holders of a majority of the Registrable Securities to be registered (in which case all selling Holders shall bear such expenses pro rata based upon the number of Registrable Securities that were to be included in the withdrawn registration), unless the Holders of a majority of the Registrable Securities agree to forfeit their right to one registration pursuant to Sections 2.1(a) or 2.1(b), as the case may be; provided further that if, at the time of such withdrawal, the Holders shall have learned of a material adverse change in the condition, business, or prospects of the Company from that known to the Holders at the time of their request and have withdrawn the request with reasonable promptness after learning of such information then the Holders shall not be required to pay any of such expenses and shall not forfeit their right to one registration pursuant to Sections 2.1(a) or 2.1(b). All Selling Expenses relating to Registrable Securities registered pursuant to this Section 2 [(other than fees and disbursements of counsel to any Holder, other than the Selling Holder Counsel, which shall be borne solely by the Holder engaging such counsel)] shall be borne and paid by the Holders pro rata on the basis of the number of Registrable Securities registered on their behalf.
[bookmark: _Ref42252495]Delay of Registration
. No Holder shall have any right to obtain or seek an injunction restraining or otherwise delaying any registration pursuant to this Agreement as the result of any controversy that might arise with respect to the interpretation or implementation of this Section 2.
[bookmark: _Ref145424816][bookmark: _Ref42252496]Indemnification
[bookmark: _Ref42252614].[footnoteRef:27] If any Registrable Securities are included in a registration statement under this Section 2 [or in connection with a Direct Listing, as applicable]: [27: 	Note that as a practical matter underwriting agreements also provide for indemnification obligations, and therefore it is important to review the indemnification provisions carefully in connection with underwritten public offerings.] 

[bookmark: _Ref42252497][bookmark: _9kMON5YVt46678Bec5pmsx2sm1G][bookmark: _cp_text_1_70]To the extent permitted by law, the Company will indemnify and hold harmless each selling Holder, and the partners, members, officers, directors, and stockholders of each such Holder; legal counsel and accountants for each such Holder; any underwriter (as defined in the Securities Act) for each such Holder; and each Person, if any, who controls such Holder or underwriter within the meaning of the Securities Act or the Exchange Act, against any Damages, and the Company will pay to each such Holder, underwriter, controlling Person, or other aforementioned Person any legal or other expenses reasonably incurred thereby in connection with investigating or defending any claim or proceeding from which Damages may result, as such expenses are incurred; provided, however, that the indemnity agreement contained in this Section 2.8(a) shall not apply to amounts paid in settlement of any such claim or proceeding if such settlement is effected without the consent of the Company, which consent shall not be unreasonably withheld, nor shall the Company be liable for any Damages to the extent that they arise out of or are based upon actions or omissions made in reliance upon and in conformity with written information furnished by or on behalf of any such Holder, underwriter, controlling Person, or other aforementioned Person expressly for use in connection with such registration [except to the extent such information has been corrected in a subsequent writing [at least one business day] prior to the sale of Registrable Securities to the Person asserting the claim].
[bookmark: _Ref42252498][bookmark: _cp_text_1_71]To the extent permitted by law, each selling Holder, severally and not jointly, will indemnify and hold harmless the Company, and each of its directors, each of its officers who has signed the registration statement, each Person (if any), who controls the Company within the meaning of the Securities Act, legal counsel and accountants for the Company, any underwriter (as defined in the Securities Act), any other Holder selling securities in such registration statement, and any controlling Person of any such underwriter or other Holder, against any Damages, in each case only to the extent that such Damages arise out of or are based upon actions or omissions made in reliance upon and in conformity with written information furnished by or on behalf of such selling Holder expressly for use in connection with such registration [and that has not been corrected in a subsequent writing [at least one business day] prior to the sale of Registrable Securities to the Person asserting the claim]; and each such selling Holder will pay to the Company and each other aforementioned Person any legal or other expenses reasonably incurred thereby in connection with investigating or defending any claim or proceeding from which Damages may result, as such expenses are incurred; provided, however, that the indemnity agreement contained in this Section 2.8(b) shall not apply to amounts paid in settlement of any such claim or proceeding if such settlement is effected without the consent of the Holder, which consent shall not be unreasonably withheld; and provided further that in no event shall the aggregate amounts payable by any Holder by way of indemnity or contribution under Sections 2.8(b) and 2.8(d) exceed the proceeds from the offering received by such Holder (net of any Selling Expenses paid by such Holder), except in the case of fraud or willful misconduct by such Holder.
[bookmark: _Ref42252499]Promptly after receipt by an indemnified party under this Section 2.8 of notice of the commencement of any action (including any governmental action) for which a party may be entitled to indemnification hereunder, such indemnified party will, if a claim in respect thereof is to be made against any indemnifying party under this Section 2.8, give the indemnifying party notice of the commencement thereof. The indemnifying party shall have the right to participate in such action and, to the extent the indemnifying party so desires, participate jointly with any other indemnifying party to which notice has been given, and to assume the defense thereof with counsel mutually satisfactory to the parties; provided, however, that an indemnified party (together with all other indemnified parties that may be represented without conflict by one counsel) shall have the right to retain one separate counsel, with the fees and expenses to be paid by the indemnifying party, if representation of such indemnified party by the counsel retained by the indemnifying party would be inappropriate due to actual or potential differing interests between such indemnified party and any other party represented by such counsel in such action. [The failure to give notice to the indemnifying party within a reasonable time of the commencement of any such action shall relieve such indemnifying party of any liability to the indemnified party under this Section 2.8, [only] to the extent that such failure materially prejudices the indemnifying party’s ability to defend such action. The failure to give notice to the indemnifying party will not relieve it of any liability that it may have to any indemnified party otherwise than under this Section 2.8.]
[bookmark: _Ref42252500]To provide for just and equitable contribution to joint liability under the Securities Act in any case in which either: (i) any party otherwise entitled to indemnification hereunder makes a claim for indemnification pursuant to this Section 2.8 but it is judicially determined (by the entry of a final judgment or decree by a court of competent jurisdiction and the expiration of time to appeal or the denial of the last right of appeal) that such indemnification may not be enforced in such case, notwithstanding the fact that this Section 2.8 provides for indemnification in such case, or (ii) contribution under the Securities Act may be required on the part of any party hereto for which indemnification is provided under this Section 2.8, then, and in each such case, such parties will contribute to the aggregate losses, claims, damages, liabilities, or expenses to which they may be subject (after contribution from others) in such proportion as is appropriate to reflect the relative fault of each of the indemnifying party and the indemnified party in connection with the statements, omissions, or other actions that resulted in such loss, claim, damage, liability, or expense, as well as to reflect any other relevant equitable considerations. The relative fault of the indemnifying party and of the indemnified party shall be determined by reference to, among other things, whether the untrue or allegedly untrue statement of a material fact, or the omission or alleged omission of a material fact, relates to information supplied by the indemnifying party or by the indemnified party and the parties’ relative intent, knowledge, access to information, and opportunity to correct or prevent such statement or omission; provided, however, that, in any such case (x) no Holder will be required to contribute any amount in excess of the public offering price of all such Registrable Securities offered and sold by such Holder pursuant to such registration statement, and (y) no Person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) will be entitled to contribution from any Person who was not guilty of such fraudulent misrepresentation; and provided further that in no event shall a Holder’s liability pursuant to this Section 2.8(d), when combined with the amounts paid or payable by such Holder pursuant to Section 2.8(b), exceed the proceeds from the offering received by such Holder (net of any Selling Expenses paid by such Holder), except in the case of willful misconduct or fraud by such Holder.
[bookmark: _Ref42252501][Notwithstanding the foregoing, to the extent that the provisions on indemnification and contribution contained in the underwriting agreement entered into in connection with the underwritten public offering are in conflict with the foregoing provisions, the provisions in the underwriting agreement shall control; provided, however, that any matter expressly provided for or addressed by the provisions of this Section 2.8 that is not expressly provided for or addressed by the underwriting agreement shall be controlled by the foregoing provisions.]
[bookmark: _Ref42252502]Unless otherwise superseded by an underwriting agreement entered into in connection with the underwritten public offering, the obligations of the Company and Holders under this Section 2.8 shall survive the completion of any offering of Registrable Securities in a registration under this Section 2, and otherwise shall survive the termination of this Agreement or any provision(s) of this Agreement.
[bookmark: _Ref42252503]Reports Under Exchange Act
. With a view to making available to the Holders the benefits of SEC Rule 144 and any other rule or regulation of the SEC that may at any time permit a Holder to sell securities of the Company to the public without registration or pursuant to a registration on Form S-3, the Company shall:
[bookmark: _Ref42252504]make and keep available adequate current public information, as those terms are understood and defined in SEC Rule 144, at all times after the effective date of the registration statement filed by the Company for the IPO[ or Direct Listing, as applicable];
[bookmark: _Ref42252505]use commercially reasonable efforts to file with the SEC in a timely manner all reports and other documents required of the Company under the Securities Act and the Exchange Act (at any time after the Company has become subject to such reporting requirements); and
[bookmark: _Ref42252506][bookmark: _Ref42252615]furnish to any Holder, so long as the Holder owns any Registrable Securities, forthwith upon request (i) to the extent accurate, a written statement by the Company that it has complied with the reporting requirements of SEC Rule 144 (at any time after 90 days after the effective date of the registration statement filed by the Company for the IPO[ or Direct Listing, as applicable]), the Securities Act, and the Exchange Act (at any time after the Company has become subject to such reporting requirements), or that it qualifies as a registrant whose securities may be resold pursuant to Form S-3 (at any time after the Company so qualifies); [(ii) a copy of the most recent annual or quarterly report of the Company and such other reports and documents so filed by the Company;[footnoteRef:28]] and (iii) such other information as may be reasonably requested in availing any Holder of any rule or regulation of the SEC that permits the selling of any such securities without registration (at any time after the Company has become subject to the reporting requirements under the Exchange Act) or pursuant to Form S-3 (at any time after the Company so qualifies to use such form). [28: 	The value and necessity of obligations to provide copies of SEC-filed documents is questionable given the availability of all such documents on EDGAR.] 

[bookmark: _Ref42252507]Limitations on Subsequent Registration Rights
[bookmark: _9kMJI5YVt46678GYMxnhw][bookmark: _9kMJI5YVt46679BSMxnhw][bookmark: _9kMKJ5YVt46678GYMxnhw][bookmark: _9kMKJ5YVt46679BSMxnhw][bookmark: _9kMLK5YVt46678GYMxnhw][bookmark: _9kMLK5YVt46679BSMxnhw][bookmark: _9kMML5YVt46678GYMxnhw][bookmark: _9kMML5YVt46679BSMxnhw][bookmark: _Ref42252616]. From and after the date of this Agreement, the Company shall not, without the prior written consent of the Holders of at least [specify percentage]% of the Registrable Securities then outstanding, enter into any agreement with any holder or prospective holder of any securities of the Company that would (i) [provide to such holder or prospective holder the right to include securities in any registration on other than either a pro rata basis with respect to the Registrable Securities or on a subordinate basis after all Holders have had the opportunity to include in the registration and offering all shares of Registrable Securities that they wish to so include]/[allow such holder or prospective holder to include such securities in any registration unless, under the terms of such agreement, such holder or prospective holder may include such securities in any such registration only to the extent that the inclusion of such securities will not reduce the number of the Registrable Securities of the Holders that are included]; or (ii) allow such holder or prospective holder to initiate a demand for registration of any securities held by such holder or prospective holder; provided that this limitation shall not apply to Registrable Securities acquired by any additional Investor that becomes a party to this Agreement in accordance with Section 6.9.[footnoteRef:29] [29: 	Attention should be given to ensure that this provision does not provide any particular investor with a blocking right on future securities issuances beyond what is included in the Certificate of Incorporation.] 

[bookmark: _Ref42252508][bookmark: _Hlk145412241][bookmark: _9kR3WTr1AB4BGXBnymwlgvquwzr]“Market Stand-off” Agreement
[bookmark: _Ref42252617][bookmark: _9kMPO5YVt46678Bec5pmsx2sm1G][bookmark: _9kMHzG6ZWu57789Cfd6qnty3tn2H][bookmark: _Ref42252621][bookmark: _Ref42252509].[footnoteRef:30] Each Holder hereby agrees that it will not, without the prior written consent of the managing underwriter, during the period commencing on the date of the final prospectus relating to the registration by the Company for its own behalf of shares of its Common Stock or any other equity securities under the Securities Act on a registration statement (other than an Excluded Registration) on Form S-1 [or Form S-3], and ending on the date specified by the Company and the managing underwriter (such period not to exceed 180 days in the case of the IPO [or 90 days in the case of any registration other than the IPO][footnoteRef:31] [or, if the Company is not then an emerging growth company as defined in the applicable SEC regulations, such other period as may be requested by the Company or an underwriter to accommodate regulatory restrictions on (1) the publication or other distribution of research reports and (2) analyst recommendations and opinions, including, but not limited to, the restrictions contained in applicable FINRA rules, or any successor provisions or amendments thereto]), (i) lend; offer; pledge; sell; contract to sell; sell any option or contract to purchase; purchase any option or contract to sell; grant any option, right, or warrant to purchase; or otherwise transfer or dispose of, directly or indirectly, any shares of Common Stock or any securities convertible into or exercisable or exchangeable (directly or indirectly) for Common Stock held immediately before the effective date of the registration statement for such offering[footnoteRef:32] or (ii) enter into any swap, hedging, or other transaction or arrangement that transfers, or is designed to transfer, to another, in whole or in part, any of the economic consequences of ownership, directly or indirectly, of such securities, whether or not any such transaction or arrangement described in clause (i) or (ii) above is to be settled by delivery of Common Stock or other securities, in cash, or otherwise. The foregoing provisions of this Section 2.11 [shall apply only to the IPO,] shall not apply to the sale of any shares to an underwriter pursuant to an underwriting agreement [or to the establishment of a trading plan pursuant to Rule 10b5-1, provided that such plan does not permit transfers during the restricted period ], [or the transfer of any shares to any trust for the direct or indirect benefit of the Holder or one or more of the Holder’s Immediate Family Members, provided that the trustee of the trust agrees to be bound in writing by the restrictions set forth herein, and provided further that any such transfer shall not involve a disposition for value,] and shall be applicable to the Holders only if all officers and directors of the Company are subject to the same restrictions and the Company uses commercially reasonable efforts to obtain a similar agreement from all stockholders individually owning more than [1-3]% of the Company’s outstanding Common Stock (after giving effect to the conversion into Common Stock of all outstanding Preferred Stock). The underwriters in connection with such registration are intended third-party beneficiaries of this Section 2.11 and shall have the right, power and authority to enforce the provisions hereof as though they were a party hereto. Each Holder further agrees to execute such agreements as may be reasonably requested by the underwriters in connection with such registration that are consistent with this Section 2.11 or that are necessary to give further effect thereto. [Any discretionary waiver or termination of the restrictions of any or all of such agreements by the Company or the underwriters shall apply pro rata to all Company stockholders that are subject to such agreements, based on the number of shares subject to such agreements[, except that, notwithstanding the foregoing, the Company and the underwriters may, in their sole discretion, waive or terminate these restrictions with respect to up to [___] shares of the Common Stock].][footnoteRef:33] [30: 	*Revised Footnote* This section sets forth the period during which the investors and other holders will be prohibited from selling their securities following the IPO and potentially other registrations. A lock-up agreement will typically be required by the underwriter and is usually set at 180 days for an IPO. However, Investors and the Company may want to consider staged releases from the lock-up (e.g., tied to stock to stock price performance), in order to mitigate the impact of a 180-day cliff. Because the principal investors in the Company will almost certainly be required to provide a lock-up agreement, the greatest value of the lock-up provision may be to ensure a similar lock-up of shares held by the smaller holders of Company stock. Note, if some investors are released from the lock-up and sell under Rule 144, it may help protect the Company and directors from potential Section 11 liability. See Krim v. pcOrder.com, Inc., 402 F.3d 489 (5th Cir. 2005) (holding that investors lack standing to bring a Section 11 claim where they cannot show that the shares they acquired in the open market were in fact registered in the allegedly false or misleading registration statement); see also Slack Techs., LLC v. Pirani, 598 U.S. 759 (2023) (holding that open market buyers in a direct listing were required to show that their shares were registered in the allegedly false or misleading registration statement for purposes of Section 11 standing).]  [31: 	The bracketed language provides for additional lock-ups for registrations other than the IPO. Some investors may have issues with being locked-up for any registration other than the IPO, but others may prefer to have this provision in order to help ensure the success of any subsequent offering. A compromise position might be to say that with respect to any offering other than the IPO the Holders would be subject to a lock-up if requested by the managing underwriter and approved by Holders of [X]% of the Registrable Securities.]  [32: 	Investors will want to exempt any common stock acquired in the IPO or in the public market after the IPO from the lock-up provisions, so that they are not disadvantaged relative to other public market purchasers.]  [33: 	Sometimes de minimis thresholds are negotiated so that smaller employee stockholders in need of liquidity can be released without destroying all of the lock-ups and the offering. Note, however, that based on very recent experience with dealing with IPO underwriters, who are objecting to small holders not being subject to lock-ups, some funds are requiring that all stockholders be subject to lock-ups. Lawyers should be aware that even if this last bracketed sentence is included in this Agreement some underwriters will object to including similar language regarding discretionary waivers in the lock-up agreements they require in connection with an IPO. Investors having the benefit of the bracketed sentence can be reluctant to agree to a lock-up agreement less favorable, creating an issue that needs to be resolved to successfully complete the IPO.] 

0. [bookmark: _Ref145424575]Restrictions on Transfer
[bookmark: _Ref42252622].[footnoteRef:34] [34: 	This Agreement does not prohibit the transfer of Registrable Securities to competitors (or Competitors). Some companies insist on providing for a flat prohibition on transfers to competitors; a less restrictive alternative would be to provide for a “right of first refusal” in favor of the Company, other investors, or Key Holders in the event of a proposed sale or transfer to a competitor. ] 

[bookmark: _Ref42252510][bookmark: _cp_text_1_72]The Preferred Stock and the Registrable Securities shall not be sold, pledged, or otherwise transferred, and the Company shall not recognize and shall issue stop-transfer instructions to its transfer agent with respect to any such sale, pledge, or transfer, except upon the conditions specified in this Agreement, which conditions are intended to ensure compliance with the provisions of the Securities Act and all other applicable U.S. laws and regulations. A transferring Holder will cause any proposed purchaser, pledgee, or transferee of the Preferred Stock and the Registrable Securities held by such Holder to agree to take and hold such securities subject to the provisions and upon the conditions specified in this Agreement. [Notwithstanding the foregoing, the Company shall not require any transferee of shares pursuant to an effective registration statement or, following the IPO [or Direct Listing, as applicable], SEC Rule 144, in each case, to be bound by the terms of this Section 2.12.] 
[bookmark: _Ref42252511]Each certificate, instrument, or book entry representing (i) the Preferred Stock, (ii) the Registrable Securities, and (iii) any other securities issued in respect of the securities referenced in clauses (i) and (ii), upon any stock split, stock dividend, recapitalization, merger, consolidation, or similar event, shall (unless otherwise permitted by the provisions of Section 2.12(c)) be notated with a legend substantially in the following form:
THE SECURITIES REPRESENTED HEREBY HAVE BEEN ACQUIRED FOR INVESTMENT AND HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933. SUCH SHARES MAY NOT BE SOLD, PLEDGED, OR TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR A VALID EXEMPTION FROM THE REGISTRATION AND PROSPECTUS DELIVERY REQUIREMENTS OF SAID ACT.
THE SECURITIES REPRESENTED HEREBY MAY BE TRANSFERRED ONLY IN ACCORDANCE WITH THE TERMS OF AN AGREEMENT BETWEEN THE COMPANY AND THE STOCKHOLDER, A COPY OF WHICH IS ON FILE WITH THE SECRETARY OF THE COMPANY.
The Holders consent to the Company making a notation in its records and giving instructions to any transfer agent of the Restricted Securities in order to implement the restrictions on transfer set forth in this Section 2.12.
[bookmark: _Ref42252512][bookmark: _9kMH4L6ZWu57789HZNyoix][bookmark: _9kMH4L6ZWu5778ACTNyoix][bookmark: _cp_text_1_75][bookmark: _Ref42252513]The holder of such Restricted Securities, by acceptance of ownership thereof, agrees to comply in all respects with the provisions of this Section 2. Before any proposed sale, pledge, or transfer of any Restricted Securities, unless there is in effect a registration statement under the Securities Act covering the proposed transaction [or following the IPO [or Direct Listing, as applicable], the transfer is made pursuant to SEC Rule 144], the Holder thereof shall give notice to the Company of such Holder’s intention to effect such sale, pledge, or transfer[, provided that no such notice shall be required in connection if the intended sale, pledge or transfer complies with SEC Rule 144]. Each such notice shall describe the manner and circumstances of the proposed sale, pledge, or transfer in sufficient detail and, if reasonably requested by the Company, shall be accompanied at such Holder’s expense by either (i) a written opinion of legal counsel who shall, and whose legal opinion shall, be reasonably satisfactory to the Company, addressed to the Company, to the effect that the proposed transaction may be effected without registration under the Securities Act; (ii) a “no action” letter from the SEC to the effect that the proposed sale, pledge, or transfer of such Restricted Securities without registration will not result in a recommendation by the staff of the SEC that action be taken with respect thereto; or (iii) any other evidence reasonably satisfactory to counsel to the Company to the effect that the proposed sale, pledge, or transfer of the Restricted Securities may be effected without registration under the Securities Act, whereupon the Holder of such Restricted Securities shall be entitled to sell, pledge, or transfer such Restricted Securities in accordance with the terms of the notice given by the Holder to the Company. The Company will not require such a notice, legal opinion or “no action” letter (x) in any transaction in compliance with SEC Rule 144; or (y) in any transaction in which such Holder distributes Restricted Securities to an Affiliate of such Holder for no consideration; provided that [with respect to transfers under the foregoing clause (y),] each transferee agrees in writing to be subject to the terms of this Section 2.12. Each certificate, instrument, or book entry representing the Restricted Securities transferred as above provided shall be notated with, except if such transfer is made pursuant to SEC Rule 144, the appropriate restrictive legend set forth in Section 2.12(b), except that such certificate, instrument, or book entry shall not be notated with such restrictive legend if, in the opinion of counsel for such Holder and the Company, such legend is not required in order to establish compliance with any provisions of the Securities Act and the Company will use commercially reasonable efforts to cause any such legend to be removed.
0. [bookmark: _Ref151469462]Termination and Suspension of Registration Rights
.
The right of any Holder to request registration or inclusion of Registrable Securities in any registration pursuant to Section 2.1 or 2.2 shall terminate, as to such Holder, upon [the earliest to occur of]:
[bookmark: _Ref42252514][bookmark: _9kMIH5YVt466789MEx50wv][the closing of a Deemed Liquidation Event, [in which the consideration received by the Investors in such Deemed Liquidation Event is in the form of cash and/or publicly traded securities, or if the Investors receive registration rights from the acquiring company or other successor to the Company reasonably comparable to those set forth in this Section 2];]
[bookmark: _Ref42252515][bookmark: _cp_text_1_76][bookmark: _Ref42252623][such time after consummation of an IPO [or Direct Listing, whichever is earlier], when the Holder (A) together with together with its “affiliates” (as determined under SEC Rule 144) holds less than 1% of the outstanding capital stock of the Company and (B) may immediately sell all of the Holder’s Registrable Securities under SEC Rule 144 without volume limitation, or another similar exemption under the Securities Act is available for the sale of all of such Holder’s shares without limitation, during a three-month period without registration];]36
[bookmark: _Ref42252516][bookmark: _cp_text_1_103]the [third to fifth] anniversary of the IPO[ or Direct Listing, as applicable][, or such later date that is 180 days following the expiration of all deferrals of the Company’s obligations pursuant to Section 2 that remain in effect as of such anniversary]; and
The right of any Holder to request registration or inclusion of Registrable Securities in any registration pursuant to Section 2.1 or 2.2 shall be suspended during any time as such Holder is a Sanctioned Party.
[bookmark: _Ref42252517]Information [and Observer] Rights.
[bookmark: _Ref145425266][bookmark: _Ref42252518]Delivery of Financial Statements
[bookmark: _Ref42252624]. The Company shall deliver to each Major Investor[footnoteRef:35][, provided that the Board of Directors has not reasonably determined that such Major Investor is a Competitor]: [35: 	*Revised Footnote* The share-ownership minimum for receiving financial information is negotiable, but is often the same as the Major Investor threshold or, alternatively, set at the holdings of the smallest venture capital investor even if not a Major Investor. It should be set high enough to avoid burdensome disclosure requirements on the Company, but low enough to provide investors with information if they really need it.] 

[bookmark: _Ref42252519][bookmark: _9kMH0H6ZWu57789Cfd6qnty3tn2H][bookmark: _Ref42252626]as soon as practicable, but in any event within 180[footnoteRef:36] days after the end of each fiscal year of the Company (i) a balance sheet as of the end of such year, (ii) statements of income and of cash flows for such year[, and a comparison between (x) the actual amounts as of and for such fiscal year and (y) the comparable amounts for the prior year and as included in the Approved Annual Budget (as defined below) for such year, with an explanation of any material differences between such amounts and a schedule as to the sources and applications of funds for such year], and (iii) a statement of stockholders’ equity as of the end of such year[, all such financial statements audited and certified by independent public accountants of [nationally][regionally] recognized standing selected by the Company];[footnoteRef:37] [36: 	*New Footnote* If the financial statements will not be audited, consider a shorter time frame, e.g., 120 days.]  [37: 	Consider the Company’s stage of development, costs, and timing associated with audited financial statements as well as the use of nationally vs. regionally recognized accountants. Further, as a practical matter, “nationally recognized” accounting firms may not readily accept engagements by early stage companies.] 

[bookmark: _Ref42252520]as soon as practicable, but in any event within 45 days after the end of each quarter of each fiscal year of the Company, unaudited statements of income and cash flows for such fiscal quarter, and an unaudited balance sheet [and a statement of stockholders’ equity] as of the end of such fiscal quarter, all prepared in accordance with GAAP (except that such financial statements may (i) be subject to normal year-end audit adjustments; and (ii) not contain all notes thereto that may be required in accordance with GAAP);
[bookmark: _Ref42252521][as soon as practicable, but in any event within 45 days after the end of each quarter of each fiscal year of the Company, a statement showing the number of shares of each class and series of capital stock and securities convertible into or exercisable for shares of capital stock outstanding at the end of the period, the Common Stock issuable upon conversion or exercise of any outstanding securities convertible or exercisable for Common Stock and the exchange ratio or exercise price applicable thereto, and the number of shares of issued stock options and stock options not yet issued but reserved for issuance, if any, all in sufficient detail as to permit the Major Investors to calculate their respective percentage equity ownership in the Company;]
[bookmark: _Ref42252522][bookmark: _9kMH2J6ZWu57789Cfd6qnty3tn2H][as soon as practicable, but in any event within 30 days after the end of each month, an unaudited income statement [and statement of cash flows] for such month, and an unaudited balance sheet [and statement of stockholders’ equity] as of the end of such month, all prepared in accordance with GAAP (except that such financial statements may (i) be subject to normal year-end audit adjustments and (ii) not contain all notes thereto that may be required in accordance with GAAP);]
[bookmark: _Ref42252523]as soon as practicable, the Company’s Approved Annual Budget; and
[bookmark: _Ref145425232][bookmark: _Ref42252525][bookmark: _Ref42252627][such other information[footnoteRef:38] relating to the financial condition, business, prospects, or corporate affairs of the Company as any Major Investor may from time to time reasonably request; provided, however, that the Company shall not be obligated under this Section 3.1(f) to provide information (i) that the Company reasonably determines in good faith to be a trade secret or similar highly confidential information; or (ii) the disclosure of which would reasonably be expected to adversely affect the attorney-client privilege between the Company and its counsel.] [38: 	Some investors request that the Company provide information relating to material litigation, regulatory matters, material defaults under credit facilities, and other material events and occurrences. Note, however, that if the investing entity is entitled to a Board seat, there is little need (at least for that particular investor) to impose these additional reporting obligations on the Company.] 

If, for any period, the Company has any subsidiary whose accounts are consolidated with those of the Company, then in respect of such period the financial statements delivered pursuant to the foregoing sections shall be the consolidated and consolidating financial statements of the Company and all such consolidated subsidiaries.
If reasonably requested by a Major Investor, the Company shall provide the information required by, or reasonably requested pursuant to, this Section 3.1 to such Major Investor by uploading the information to a portfolio management platform.
Notwithstanding anything else in this Section 3.1 to the contrary, the Company may cease providing the information set forth in this Section 3.1 during the period starting with the date [30-60] days before the Company’s good-faith estimate of the date of filing of a registration statement if it reasonably concludes it must do so to comply with the SEC rules applicable to such registration statement and related offering; provided that the Company’s covenants under this Section 3.1 shall be reinstated at such time as the Company is no longer actively employing its commercially reasonable efforts to cause such registration statement to become effective.
[bookmark: _Ref145425274][bookmark: _Ref42252526]Inspection
[bookmark: _Ref42252527]. The Company shall permit each Major Investor [(provided that the Board of Directors has not reasonably determined that such Major Investor is a Competitor)], at such Major Investor’s expense, to visit and inspect the Company’s properties; examine its books of account and records; and discuss the Company’s affairs, finances, and accounts with its officers, during normal business hours of the Company as may be reasonably requested by the Major Investor; provided, however, that the Company shall not be obligated pursuant to this Section 3.2 to provide access to any information that it reasonably and in good faith considers to be a trade secret or confidential information or the disclosure of which would adversely affect the attorney-client privilege between the Company and its counsel.
[bookmark: _Ref137654158][Observer Rights
[bookmark: _Ref42252630]. As long as [_____] owns not less than [____%] of the shares of the Preferred Stock it is purchasing under the Purchase Agreement] (or an equivalent amount of Common Stock issued upon conversion thereof) (as adjusted for stock splits, stock combinations, stock dividends and the like), the Company shall invite a representative of such Investor to attend all meetings of the Board of Directors in a nonvoting observer capacity and, in this respect, shall give such representative copies of all notices, minutes, consents, and other materials that it provides to its directors [at the same time and in the same manner as provided to such directors]; provided, however, that such representative shall agree to hold in confidence all information so provided; and provided further, that the Company reserves the right to withhold any information and to exclude such representative from any meeting or portion thereof if access to such information or attendance at such meeting would be reasonably likely to adversely affect the attorney-client privilege between the Company and its counsel or result in disclosure of trade secrets or highly confidential information or create a conflict of interest, or if such Investor or its representative is a Competitor.][footnoteRef:39] [footnoteRef:40] [39: 	Note that inclusion of an observer right for a foreign investor is often inconsistent with a passive investment by that foreign investor within the meaning of the CFIUS regulations. Moreover, not only are observer rights “inconsistent with a passive investment,” affording a foreign investor observer rights can trigger CFIUS jurisdiction even if CFIUS were to find that the investor did not control the Company (i.e., observer rights are expressly identified as among the rights that can trigger CFIUS jurisdiction). This issue is frequently dealt with in a side letter providing that, notwithstanding anything to the contrary in the financing documents, the foreign investor will not get a board observer, among other rights.]  [40: 	If the party with an observer is a strategic (vs. traditional venture) investor, consider other appropriate limitations, such as for competition or other conflicts of interest.] 

[bookmark: _Ref42252528]Termination of Information [and Observer] Rights
[bookmark: _Ref42252631][bookmark: _9kMJI5YVt466789MEx50wv][bookmark: _cp_text_1_109][bookmark: _cp_text_4_110][bookmark: _cp_text_1_111][bookmark: _9kMLK5YVt46679COHy0poD][bookmark: _9kMLK5YVt4667ACNHy0poD][bookmark: _Ref42252529]. The covenants set forth in Sections 3.1[,][and] 3.2 [and 3.3] shall terminate and be of no further force or effect (i) immediately before the consummation of the IPO [or Direct Listing, as applicable];[footnoteRef:41] (ii) with respect to any Investor that is or becomes a Sanctioned Party, for so long as such Investor is a Sanctioned Party; [or] (iii) when the Company first becomes subject to the periodic reporting requirements of Section 12(g) or 15(d) of the Exchange Act, [or (iv) upon the closing of a Deemed Liquidation Event, whichever event occurs first; provided, that, with respect to clause (iv), the covenants set forth in Section 3.1 shall only terminate if the consideration received by the Investors in such Deemed Liquidation Event is in the form of cash and/or publicly traded securities or if the Investors receive financial information from the acquiring company or other successor to the Company comparable to those set forth in Section 3.1]. [41: 	Because the Company will be a reporting company under the Exchange Act following any registered public offering, the Company will be required to limit information provided to Investors to the information filed with the SEC under the Exchange Act.] 

[bookmark: _Ref137654445]Confidentiality
[bookmark: _Ref42252632][bookmark: _Ref42252633][bookmark: _9kMH3K6ZWu57789Cfd6qnty3tn2H]. Each Investor agrees that such Investor will keep confidential and will not disclose, divulge, or use for any purpose (other than to monitor or make decisions with respect to its investment in the Company) any confidential information obtained from the Company (including notice of the Company’s intention to file a registration statement), unless such confidential information (a) is known or becomes known to the public in general (other than as a result of a breach of this Section 3.5 by such Investor), (b) is or has been independently developed or conceived by such Investor without use of the Company’s confidential information, or (c) is or has been made known or disclosed to such Investor by a third party without a breach of any obligation of confidentiality such third party may have to the Company; provided, however, that an Investor may disclose confidential information (i) to its attorneys, accountants, consultants, and other professionals to the extent reasonably necessary to obtain their services in connection with monitoring its investment in the Company; (ii) to any prospective purchaser of any Registrable Securities from such Investor, if such prospective purchaser agrees to be bound by the provisions of this Section 3.5;[footnoteRef:42] (iii) to any [existing or prospective][footnoteRef:43] Affiliate, partner, member, stockholder, or wholly owned subsidiary of such Investor in the ordinary course of business, provided that such Investor informs such Person that such information is confidential and directs such Person to maintain the confidentiality of such information; or (iv) as may otherwise be required by law, regulation, rule, court order or subpoena, provided that such Investor promptly notifies the Company of such disclosure and takes reasonable steps to minimize the extent of any such required disclosure. [42: 	Consider including language to prohibit disclosure of confidential information to any competitor.]  [43: 	The bracketed language is a (pro-investor) provision intended to give Investors the ability to provide such information to prospective limited partners, members and other investors which may be important to an Investor, though note that companies may be uncomfortable extending the group which has access to their confidential information this far and may prefer to deal with this issue on a case by case basis.] 

[bookmark: _Ref42252530][Limitation on Foreign Person Investors
[bookmark: _Ref42252634]. Notwithstanding the covenants set forth in Sections 3.1 and 3.2, the Company shall not provide any Investor that is a Foreign Person access to any “material non-public technical information” within the meaning of the DPA.][footnoteRef:44] [44: 	Inclusion of this limitation is appropriate in cases in which there is a foreign person investing into the Company but that investor intends to avoid obtaining any rights that might trigger CFIUS intervention. In such cases, depending on the nature of the U.S. business, the foreign investor may need to avoid obtaining access to any “material non-public technical information,” which in turn may restrict certain types of information sharing contemplated under the sections addressing information and inspection rights, above. However, these limitations should not impact the foreign investor’s ability to obtain financial information about the performance of the U.S. business. As a practical matter, as it may be unclear what constitutes “material nonpublic technical information,” so it may be preferable in some cases to expressly provide that a foreign investor will be limited to receiving financial information regarding the performance of the Company.] 

[Waiver of Statutory Information Rights
.
[bookmark: _9kMH4L6ZWu57789Cfd6qnty3tn2H][bookmark: _9kMH5M6ZWu57789Cfd6qnty3tn2H]Each Investor hereby acknowledges and agrees that until the consummation of the [earlier of the ]IPO[ or Direct Listing, as applicable], such Investor shall hereby be deemed to have unconditionally and irrevocably, to the fullest extent permitted by law, on behalf of such Investor and all beneficial owners of the shares of Common Stock or Preferred Stock owned by such Investor (a “Beneficial Owner”), waived, and does hereby so waive, any rights such Investor or a Beneficial Owner might otherwise have had under Section 220 of the Delaware General Corporation Law (or under similar rights under other applicable law) to inspect for any proper purpose and to make copies and extracts from the Company’s stock ledger, a list of its stockholders and its other books and records or the books and records of any subsidiary. This waiver applies only in such Investor’s capacity as a stockholder and does not affect any other information and inspection rights such Investor may expressly have pursuant to Sections 3.1, 3.2, or 3.7(b) of this Agreement. Each Investor hereby further warrants and represents that such Investor has reviewed this waiver with its legal counsel, and that such Investor knowingly and voluntarily waives its rights as a stockholder otherwise provided by Section 220 of the Delaware General Corporation Law (or under similar rights under other applicable law). 
[bookmark: _Ref145425287]Within 15 days after request by any Investor that is not a Major Investor (but no more frequently than once per each quarter of each fiscal year of the Company), the Company shall deliver to such requesting Investor a statement showing the number of shares of each class and series of capital stock and securities convertible into or exercisable for shares of capital stock outstanding at the end of the period, the Common Stock issuable upon conversion or exercise of any outstanding securities convertible or exercisable for Common Stock and the exchange ratio or exercise price applicable thereto, and the number of shares of issued stock options and stock options not yet issued but reserved for issuance, if any, all in sufficient detail as to permit the relevant Investors to calculate its respective percentage equity ownership in the Company.][footnoteRef:45] [45: 	*Revised Footnote* The Company and the Investors may desire to have the Company’s stockholders waive statutory rights to information about the Company. If including this provision, consider whether waivers should be obtained from stockholders who are not party to this agreement. Such a waiver would need to be included in a contract between the Company and the applicable stockholders (e.g., option documents, founder stock purchase agreements, etc.), and will not be effective when included in the Company’s bylaws or charter. Section 3.7(b) has been added to address the need for smaller investors to need to understand their relative holdings despite the 220 waiver.] 

[bookmark: _Ref42252531]Rights to Future Stock Issuances.
[bookmark: _Ref145425540][bookmark: _Ref42252532]Right of First Offer
[bookmark: _Ref42252635][bookmark: _9kMH5M6ZWu57789HZNyoix][bookmark: _9kMH5M6ZWu5778ACTNyoix][bookmark: DocXTextRef183][bookmark: DocXTextRef184][bookmark: _9kR3WTr2664BLQBmoogheptYU2I127s][bookmark: _9kR3WTr2664CDcY3ytsGBzymvwyE][bookmark: _9kMHG5YVt3BC67GZM6ywC98][bookmark: _9kMHG5YVt3BC68FXM6ywC98][bookmark: _Hlk136867592]. Subject to the terms and conditions of this Section 4.1 and applicable securities laws, if the Company proposes to offer or sell any New Securities, the Company shall first offer such New Securities to each [Major Investor].[footnoteRef:46] A Major Investor shall be entitled to apportion the right of first offer hereby granted to it in such proportions as it deems appropriate, among (i) itself, (ii) its Affiliates [and (iii) its beneficial interest holders, such as limited partners, members or any other Person having “beneficial ownership,” as such term is defined in Rule 13d-3 promulgated under the Exchange Act, of such Major Investor (“Investor Beneficial Owners”)]; provided that each such Affiliate or Investor Beneficial Owner (x) is not a Competitor or FOIA Party, unless such party’s purchase of New Securities is otherwise consented to by the Board of Directors, and (y) agrees to enter into this Agreement and the [Amended and Restated] Voting Agreement of even date herewith among the Company, the Investors and the other parties named therein (the “Voting Agreement”), as an “Investor” under each such agreement (provided that any Competitor [or FOIA Party] shall not be entitled to any rights as a Major Investor under Sections 3.1, 3.2 and 4.1 hereof)] and provided that the Company shall not be obligated to offer or sell any New Securities to any person or entity that is a Sanctioned Party. [46: 	Here this right is provided to only a few select investors (“Major Investors”) to avoid unduly complicating subsequent financing rounds.] 

[bookmark: _Ref42252533]The Company shall give notice (the “Offer Notice”) to each Major Investor, stating (i) its bona fide intention to offer such New Securities, (ii) the number of such New Securities to be offered, and (iii) the price and terms, if any, upon which it proposes to offer such New Securities.
[bookmark: _Ref42252534][bookmark: _Ref474937019][bookmark: _9kMIH5YVt4886AJRC2wv5pw585][bookmark: _9kMIH5YVt4886CFLC2wv5pw585][bookmark: _Ref475045595][bookmark: _Ref42252636][bookmark: _9kMKJ5YVt466789MEx50wv]By notification to the Company within 20 days after the Offer Notice is given, each Major Investor may elect to purchase or otherwise acquire, at the price and on the terms specified in the Offer Notice, up to that portion of such New Securities[footnoteRef:47] which equals the proportion that the Common Stock then held by such Major Investor (including all shares of Common Stock then issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of the Preferred Stock and any other Derivative Securities then held by such Major Investor) bears to the total Common Stock of the Company [then outstanding (assuming full conversion and/or exercise, as applicable, of all Preferred Stock and any other Derivative Securities then outstanding)][Alternative: then held by all the Major Investors (including all shares of Common Stock issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of the Preferred Stock and any other Derivative Securities then held by all the Major Investors)].[footnoteRef:48] At the expiration of such 20 day period, the Company shall promptly notify each Major Investor that elects to purchase or acquire all the shares available to it (each, a “Fully Exercising Investor”) of any other Major Investor’s failure to do likewise. During the ten-day period commencing after the Company has given such notice, each Fully Exercising Investor may, by giving notice to the Company, elect to purchase or acquire, in addition to the number of shares specified above, up to that portion of the New Securities for which Major Investors were entitled to subscribe but that were not subscribed for by the Major Investors which is equal to the proportion that the Common Stock issued and held, or issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of Preferred Stock and any other Derivative Securities then held, by such Fully Exercising Investor bears to the Common Stock issued and held, or issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of the Preferred Stock and any other Derivative Securities then held, by all Fully Exercising Investors who wish to purchase such unsubscribed shares.[footnoteRef:49] The closing of any sale pursuant to this Section 4.1(b) shall occur within the later of [90-120] days of the date that the Offer Notice is given and the date of initial sale of New Securities pursuant to Section 4.1(c). [47: 	The Board may elect to reserve only a portion of the round for existing investors, with the balance to be offered exclusively to new investors. If so, then the phrase “set aside by the Board of Directors for purchase by existing investors” or similar language should be inserted immediately before the footnote reference above. (See similar language in definition of “Offered Securities” in pay-to-play section (“Special Mandatory Conversion”) of the Model Certificate of Incorporation.) Some investors might view a provision authorizing the Board to allocate only a portion of the New Securities for purchase under Section 4 as eviscerating the investors’ right of first offer unless a minimum portion of the new offering must be set aside. Consequently, existing stockholders will usually be entitled to subscribe for all New Securities but will waive their rights in order to facilitate investment by new investors.]  [48: 	The definition of this pro rata participation concept can be subject to negotiation. The numerator is generally based on common stock ownership or entitlement and should only include amounts held by the investor, including any shares of common stock that the investor may have purchased as common stock (for example, in a secondary transaction). The denominator is usually the fully diluted common stock of the Company before the issuance but can sometimes be cut back to exclude certain options or warrants, thereby increasing the number of shares available for purchase by holders of the purchase right, or can be limited (as in the alternative bracketed language) to securities held by the group with the purchase right (here, Major Investors), thereby making the purchase right a preemptive right in favor of such group.]  [49: 	This is commonly referred to as a “gobble-up,” “over allotment,” or “oversubscription” provision and allows investors to purchase shares not purchased by other investors entitled to purchase rights. This is usually easy to negotiate, but some companies may resist allowing investors to exceed their current percentage ownership in the Company (which could limit shares available to potential new investors).] 

[bookmark: _Ref42252535]If all New Securities referred to in the Offer Notice are not elected to be purchased or acquired as provided in Section 4.1(b), the Company may, during the [90-120] day period following the expiration of the periods provided in Section 4.1(b), offer and sell the remaining unsubscribed portion of such New Securities to any Person or Persons at a price not less than, and upon terms no more favorable to the offeree than, those specified in the Offer Notice. If the Company does not enter into an agreement for the sale of the New Securities within such period, or if such agreement is not consummated within [30] days of the execution thereof, the right provided hereunder shall be deemed to be revived and such New Securities shall not be offered unless first reoffered to the Major Investors in accordance with this Section 4.1.
[bookmark: _Ref42252536][bookmark: _Ref42252637][bookmark: _9kR3WTr1AB4CEMQxnz7xiXTk1H69Aw7]The right of first offer in this Section 4.1 shall not be applicable to[footnoteRef:50] (i) Exempted Securities (as defined in the Certificate of Incorporation); [and] (ii) shares of Common Stock issued in the IPO[; and (iii) the issuance of shares of Preferred Stock pursuant to the Purchase Agreement]. [50: 	These provisions should generally be consistent with the carve-outs to antidilution protection contained in the Certificate of Incorporation. However, additional exclusions may be negotiated, and more Company flexibility may be afforded here than in the similar antidilution carve-outs in the Certificate of Incorporation, since preemptive rights are usually considered a less important investor right than a conversion price adjustment.] 

[bookmark: _Ref42252537][bookmark: _9kMHG5YVt3BC6ADXDhw5aRB31HED][bookmark: _9kMHG5YVt3BC6BIbDhw5aRB31HED][The right of first offer set forth in this Section 4.1 shall terminate with respect to any Major Investor who fails to purchase, in any transaction subject to this Section 4.1, all of such Major Investor’s pro rata amount of the New Securities allocated (or, if less than such Major Investor’s pro rata amount is offered by the Company, such lesser amount so offered) to such Major Investor pursuant to this Section 4.1. Following any such termination, such Investor shall no longer be deemed a “Major Investor” for any purpose of this Section 4.1]
[bookmark: _Ref42252538][bookmark: _Ref42252638][Notwithstanding any provision hereof to the contrary, in lieu of complying with the provisions of this Section 4.1, the Company may elect to give notice to the Major Investors within 30 days after the issuance of New Securities. Such notice shall describe the type, price, and terms of the New Securities. Each Major Investor shall have 20 days from the date notice is given to elect to purchase up to the number of New Securities that would, if purchased by such Major Investor, maintain such Major Investor’s percentage ownership position, calculated as set forth in Section 4.1(b) before giving effect to the issuance of such New Securities.][footnoteRef:51] [51: 	If this provision is included in the Agreement, careful attention should be paid to the denominator used in the calculation of the pro rata participation right. Note that this language will not work if Section 4.1 has been set up to give investors a preemptive right to purchase all shares offered. See footnotes 46 and 47.] 

[bookmark: _Ref42252539]Termination
[bookmark: _9kMLK5YVt466789MEx50wv][bookmark: _Hlk114019935]. The covenants set forth in Section 4.1 shall terminate and be of no further force or effect (i) immediately before the consummation of the IPO[ or Direct Listing, as applicable], or (ii) upon the closing of a Deemed Liquidation Event [in which the consideration received by the Investors in such Deemed Liquidation Event is in the form of cash and/or publicly traded securities, or if the Investors receive participation rights from the acquiring company or other successor to the Company reasonably comparable to those set forth in this Section 4] whichever event occurs first [and, as to each Major Investor, in accordance with Section 4.1(e)].[footnoteRef:52] [52: 	*New Footnote* See Section 5.18 for a limitation on the ownership percentage for foreign persons. Accordingly, the prior Section 4.3 has been removed as duplicative.] 

[bookmark: _Ref42252540]Additional Covenants. 
5.1 [bookmark: _Ref162993662][bookmark: _Ref42252541]Insurance
[bookmark: _9kMKJ5YVt46679FeKt862][bookmark: _9kMKJ5YVt4667AEcKt862][bookmark: _9kMLK5YVt46679FeKt862][bookmark: _9kMLK5YVt4667AEcKt862][bookmark: _cp_text_1_117][bookmark: _cp_text_1_124][bookmark: _Ref42252640]. Subject to Section 5.20, the Company [shall obtain, within 90 days of the date hereof, from financially sound and reputable insurers, Directors and Officers liability insurance [and term “key person” insurance on [_____], each] in an amount and on terms and conditions approved by the [Board of Directors][Requisite Preferred Director Vote], and] will use commercially reasonable efforts to cause such insurance policies to be maintained until such time as the [Board of Directors][Requisite Preferred Director Vote] determines that such insurance should be discontinued. [The key person policy shall name the Company as loss payee]. Subject to Section 5.20, no such policy shall be cancelable by the Company without prior approval by the [Board of Directors][Requisite Preferred Director Vote]. [Notwithstanding any other provision of this Section 5.1 to the contrary, and subject to Section 5.20, during such time(s) as one or more Preferred Directors is serving on the Board of Directors, the Company [shall include the Investor[s] entitled to designate the relevant Preferred Director(s) pursuant the Voting Agreement as additional insureds in such policy,][and shall annually, within 120 days after the end of each fiscal year of the Company, deliver to each such Investor a certification that such a Directors and Officers liability insurance policy remains in effect].][footnoteRef:53] [53: 	*Revised Footnote* Key person insurance does not necessarily make sense for every company. A benefit of key person insurance is that, if done correctly, the proceeds payable are not taxable income to the Company. Notice to and consent by the key person is typically required in order to obtain the favorable tax treatment; be sure such consent is obtained. Discuss with the Company’s insurance broker. ] 

0. [bookmark: _Ref162993663][bookmark: _Ref42252542]Employee Agreements
. Unless otherwise approved by the [Board of Directors][Requisite Preferred Director Vote], the Company will cause each Person now or hereafter employed by it or by any subsidiary (or engaged by the Company or any subsidiary as a consultant/independent contractor) with access to confidential information and/or trade secrets to enter into a nondisclosure, proprietary rights assignment agreement and, to the extent legally permissible, non-competition and non-solicitation agreement. In addition, the Company shall not amend, modify, terminate, waive, or otherwise alter, in whole or in part, any of the above-referenced agreements or any restricted stock agreement between the Company and any employee, without the consent of the [Board of Directors][Requisite Preferred Director Vote].
[bookmark: _Ref42252543]Employee Stock
[bookmark: _Ref42252643][bookmark: _Ref42252642][bookmark: _9kMH7O6ZWu57789HZNyoix][bookmark: _9kMH7O6ZWu5778ACTNyoix]. Unless otherwise approved by the [Board of Directors][Requisite Preferred Director Vote], all [future][footnoteRef:54] employees of the Company who purchase, receive options to purchase, or receive awards of shares of the Company’s capital stock after the date hereof shall be required to execute restricted stock or option agreements, as applicable, providing for (i) vesting of shares over a [four] year period, with the first [25%] of such shares vesting following [12] months of continued employment or service, and the remaining shares vesting in equal [monthly] installments over the following [36 months], and (ii) a market stand-off provision substantially similar to that in Section 2.11. Without the prior approval by the [Board of Directors][Requisite Preferred Director Vote], the Company shall not amend, modify, terminate, waive or otherwise alter, in whole or in part, any stock purchase, stock restriction or option agreement with any existing employee or service provider if such amendment would cause it to be inconsistent with this Section 5.3. In addition, unless otherwise approved by the [Board of Directors] [Requisite Preferred Director Vote], the Company [(x) shall not offer, allow or agree to any acceleration of vesting for its employees or consultants, and (y)][footnoteRef:55] shall retain (and not waive) a “right of first refusal” on employee transfers until [the earlier of] the Company’s IPO[ or Direct Listing, as applicable], and shall have the right to repurchase unvested shares at cost upon termination of employment of a holder of restricted stock. [54: 	Consultants rarely have a standard four-year schedule with a cliff, and awards grants to existing employees often do not have a vesting cliff. If it is important to the investors to set forth a standard “consultant” and “existing employee” vesting schedules, work with the Company to determine what is appropriate and revise the section appropriately to separately reflect the same. ]  [55: 	Lawyers may want to consider prohibiting subsequent issuances of restricted stock or grant of stock options containing any provisions for acceleration upon any event or circumstances (beyond those already provided in any previously-approved equity or option plan) without the approval of the Board of Directors[, including the Requisite Preferred Director Vote].] 

[bookmark: _Ref140257873][bookmark: _Ref42252544][Qualified Small Business Stock
[bookmark: _Hlk114651905]. Subject to Section 5.20, the Company shall use commercially reasonable efforts to refrain from taking any action that could reasonably be expected to cause the shares of [[Series A] Preferred Stock [originally issued by the Company to the Investors]][footnoteRef:56], as well as any shares into which such shares are converted, within the meaning of Section 1202(f) of the Internal Revenue Code (the “Code”), to fail to qualify as “qualified small business stock” as defined in Section 1202(c) of the Code; provided, however, that such requirement shall not be applicable if the Board of Directors determines, in its good-faith business judgment, that such qualification is inconsistent with the best interests of the Company. The Company shall submit to the Investors and to the Internal Revenue Service any reports that may be required under Section 1202(d)(1)(C) of the Code. In addition, within 20 business days after any Investor’s written request therefor, the Company shall deliver to such Investor a checklist in substantially the same form as Annex 1. The Company shall use commercially reasonable efforts to ensure the accuracy of any such checklist, but in no event shall the Company be liable to the Investors or any other person for any damages arising from any errors or inaccuracies in such report or checklist, unless made by the Company in a manner either grossly negligent or fraudulent.] [56: 	*New Footnote* If this agreement is being implemented as an additional series of preferred is being issued, tailor the QSBS covenant to include all series (and only those series) as to which it should reasonably apply. ] 

[bookmark: _Ref145424969][bookmark: _Ref42252545][bookmark: _cp_text_1_132][Matters Requiring Preferred Director Approval
[bookmark: _Ref42252644][bookmark: _9kMH8P6ZWu57789HZNyoix][bookmark: _9kMH8P6ZWu5778ACTNyoix].[footnoteRef:57] During such time or times as the holders of Preferred Stock are entitled to elect a Preferred Director and such seat is filled, the Company hereby covenants and agrees with each of the Investors that it shall not, without the Requisite Preferred Director Vote: [57: 	There is a divergence of interest between the Company and the investors with respect to whether specified corporate acts should be subject to approval by the investors’ designee to the Board. Other formulations could be: requiring the vote of a supermajority of the Board, or a majority of the non-management directors. There may be other deal-specific provisions to include in this list; by contrast, there may be provisions listed here that are not appropriate for a given transaction. These provisions should also be considered in light of the special investor approval rights (so-called “protective provisions”) in the Certificate of Incorporation, to avoid overlap and/or inconsistencies. In determining whether stockholder approval (the protective provisions in the COI) or director approval is appropriate for a given matter, consider (1) that the directors, unlike investors, have fiduciary duties; (2) that, as a practical matter, Board approval is easier to obtain than stockholder approval; and (3) the proportion of preferred shares held by funds whose partners sit on the Board. Additionally, if this Section 5.5 is used, the drafter be mindful of the applicable proviso in the Certificate of Incorporation to address the holding in Sinchareonkul, v. Fahnemann, 2015 WL 292314 (Del. Ch. Jan. 22, 2015).] 

[bookmark: _Ref42252546]make, or permit any subsidiary to make, any loan or advance to, or own any stock or other securities of, any subsidiary or other corporation, partnership, or other entity unless it is wholly owned by the Company;
[bookmark: _Ref42252547]make, or permit any subsidiary to make, any loan or advance to any Person, including, without limitation, any employee or director of the Company or any subsidiary, except advances and similar expenditures in the ordinary course of business [or under the terms of an employee stock or option plan approved by the Board of Directors];
[bookmark: _Ref42252548]guarantee, directly or indirectly, or permit any subsidiary to guarantee, directly or indirectly, any indebtedness except for trade accounts of the Company or any subsidiary arising in the ordinary course of business;
[bookmark: _Ref42252549][make any investment inconsistent with any Approved Cash Management Policy (as defined below);][footnoteRef:58] [58: 	*New Footnote* See footnote 69.] 

[bookmark: _Ref42252550]incur any indebtedness not already included in the Approved Annual Budget, other than trade credit incurred in the ordinary course of business or indebtedness that is not in excess of $[_____];
[bookmark: _Ref42252552]hire, terminate, or change the compensation of the executive officers, including approving any option grants or stock awards to executive officers;
[bookmark: _Ref42252553]approve any material[footnoteRef:59] interim changes to the Approved Annual Budget[footnoteRef:60];  [59: 	*New Footnote* In lieu of a materiality threshold, this could be framed as a dollar threshold.]  [60: 	*New Footnote* This Model Investors’ Rights Agreement replaces the terms “change the principal business of the Company” and “enter new lines of business” with a budget-based approach to alleviate ambiguities and make the provision easier to administer for the Board/Company moving forward.] 

[bookmark: _Ref42252554]sell, assign, license, pledge, or encumber material technology or intellectual property, other than in connection with ordinary course product sales or licenses; or
[bookmark: _Ref42252555]enter into any corporate strategic relationship involving the payment, contribution, or assignment by the Company of money or assets having a value (as determined by the Board of Directors in a manner consistent with the agreements governing such relationship) greater than $[1,000,000][footnoteRef:61].]  [61: 	*New Footnote* The dollar value here will be negotiated and should reflect the stage/size of the Company and its customary agreements.] 

[bookmark: _Ref162993691][bookmark: _Ref42252556]Board Matters
[bookmark: _Ref42252645]. [(a) ]The Company shall reimburse the [non-employee] directors for all reasonable out-of-pocket travel expenses incurred (consistent with the Company’s travel policy) in connection with attending meetings of the Board of Directors. [(b) Subject to Section 5.20, the Company shall cause to be established, as soon as practicable after the request of any director, and will maintain, an audit and compensation committee[, each of which shall consist solely of non-management directors. Subject to Section 5.20, each non-employee director shall be entitled in such person’s discretion to be a member of [all] [the audit and compensation] committees of the Board of Directors].][footnoteRef:62] [62: 	*April 2024 Revised Footnote* To address the holding in West Palm Beach Firefighters’ Pension Fund vs. Moelis, 2024 WL 550750 (Del. Ch. Feb. 12, 2024), this bracketed language, which is typically more appropriate for later stage companies and/or larger boards, has been revised so that the covenant regarding implementation of committees is now subject to exercise by the board of its fiduciary duties under Section 5.20. An alternative provision regarding committee membership is included in Article Sixth of the Model Certificate of Incorporation.] 

Annual Budget
. The Company shall, at least 30 days before the end of each fiscal year, prepare an annual budget and business plan for the next fiscal year, prepared on a monthly basis, including balance sheets, income statements, and statements of cash flow for such months (the “Budget”). The Company shall submit the Budget to the Board of Directors for approval and the Budget, as may be revised by the Board of Directors, shall be approved by the [Board of Directors][Requisite Preferred Director Vote] (“Approved Annual Budget”).[footnoteRef:63] [63: 	*New Footnote* If Requisite Preferred Director Vote is required, consider moving this provision to Section 5.5 and combining with Section 5.5(g).] 

[bookmark: _Ref162989970][bookmark: _Ref42252557]Successor Indemnification
[bookmark: _9kR3WTr2664CGLO5iuD]. If the Company or any of its successors or assignees consolidates with or merges into any other Person and is not the continuing or surviving corporation or entity of such consolidation or merger, then to the extent necessary, but subject to Section 5.20, proper provision shall be made so that the successors and assignees of the Company assume the obligations of the Company with respect to indemnification of members of the Board of Directors as in effect immediately before such transaction, whether such obligations are contained in the Company’s Bylaws, the Certificate of Incorporation, or elsewhere, as the case may be.
[bookmark: _Ref162989974][bookmark: _Ref42252558][Expenses of Counsel and Transaction Assistance in [an IPO and] Sale of the Company
[bookmark: _Ref42252646].[footnoteRef:64]  [64: 	*New Footnote* Investors at times find that their interests are not perfectly aligned with those of management when it comes to the Sale of a Company and/or that the matters of concern to them (e.g., escrow provisions) are not necessarily important to management; providing for separate investor counsel ensures that someone is looking out for their interests at a crucial time. Reimbursement of one investor counsel can also encourage stockholders to coordinate their comments and increase transaction efficiency. In this Model Investors’ Rights Agreement, reimbursement of legal expenses in connection with the IPO is also added as an option. ] 

[bookmark: _9kMHG5YVt4886EFea50vuID10oxy0G][bookmark: _9kR3WTr244578QK4wuA76VNCCB3x][bookmark: _9kR3WTr244589QK4wuA76VNCCB3x][bookmark: _9kMH7O6ZWu57789Cfd6qnty3tn2H]Expense Reimbursement. In the event of [an IPO or] a transaction that is a Sale of the Company (as defined in the Voting Agreement of even date herewith among the Investors, the Company and the other parties named therein) ([each,] a “Reimbursed Transaction”), the reasonable fees and disbursements[, not to exceed $[50,000] in the aggregate,] of one counsel for the Investors (“Investor Counsel”), solely in their capacities as stockholders, shall be borne and paid by the Company. 
[bookmark: _Ref162989976]Sale of the Company. Subject to Section 5.20, at the outset of considering a transaction, which if consummated would constitute a Sale of the Company, the Company shall obtain the ability to share with the Investor Counsel (and such counsel’s clients) and shall share the confidential information (including, without limitation, the initial and all subsequent drafts of memoranda of understanding, letters of intent and other transaction documents and related noncompete, employment, consulting and other compensation agreements and plans) pertaining to and memorializing any of the transactions, which, individually or when aggregated with others, would constitute the Sale of the Company. Subject to Section 5.20, the Company shall be obligated to share (and cause the Company’s counsel and investment bankers to share) such materials when distributed to the Company’s executives and/or any one or more of the other parties to such transaction(s).
[IPO. If in connection with the IPO the underwriters or the Company request the execution of additional agreements pursuant to Section 2.11, the Company shall share (and cause the Company’s underwriters or their counsel to share) the form of such agreement with the Investor Counsel no less than [ten] days prior to the deadline for execution such agreement, and in any event, no later than [20] days prior to the first public filing of a registration statement in connection with the IPO. [The Company shall [be obligated][use commercially reasonable efforts] to provide [ten] days’ advanced written notice to Investor Counsel of any deadlines for written information that may be required by the Company to be furnished or reviewed by or on behalf of any Holder to be used in connection with the IPO (e.g., information relating to beneficial ownership, director biographies, and summaries of material contracts to which Holder is a party)].] 
[bookmark: _Ref162989981]Joint Defense/Common Interest Agreement. Subject to Section 5.20, in the event that Investor Counsel deems it appropriate, in its reasonable discretion, to enter into a joint defense/common interest agreement or other arrangement to enhance the ability of the parties to protect their communications and other reviewed materials under the attorney client privilege, the Company shall, and shall direct its counsel to, execute and deliver to Investor Counsel and its clients such an agreement in form and substance reasonably acceptable to Investor Counsel and the Company’s counsel. Subject to Section 5.20, in the event that one or more of the other party or parties to such transactions require the clients of Investor Counsel to enter into a confidentiality agreement and/or joint defense and/or common interest agreement in order to receive such information, then the Company shall share whatever information can be shared without entry into such agreement and shall, at the same time, in good faith work expeditiously to enable Investor Counsel and its clients to negotiate and enter into the appropriate agreement(s) without undue burden to the clients of Investor Counsel.[footnoteRef:65]] [65: 	Investors at times find that their interests are not perfectly aligned with those of management when it comes to the sale of a Company and/or that the matters of concern to them (e.g., escrow provisions) are not necessarily important to management; providing for separate investor counsel ensures that someone is looking out for their interests at a crucial time.] 

[bookmark: _Ref42252559][Indemnification Matters
[bookmark: _Ref42252647]. The Company hereby acknowledges that one or more of the Preferred Directors[footnoteRef:66] may have certain rights to indemnification, advancement of expenses and/or insurance provided by one or more of the Investors and certain of their Affiliates (collectively, the “Investor Indemnitors”). The Company hereby agrees (a) that it is the indemnitor of first resort (i.e., its obligations to any such Preferred Director are primary and any obligation of the Investor Indemnitors to advance expenses or to provide indemnification for the same expenses or liabilities incurred by such Preferred Director are secondary), (b) that it shall be required to advance the full amount of expenses incurred by such Preferred Director and shall be liable for the full amount of all expenses, judgments, penalties, fines and amounts paid in settlement by or on behalf of any such Preferred Director to the extent legally permitted and as required by the Certificate of Incorporation or Bylaws of the Company (or any agreement between the Company and such Preferred Director), without regard to any rights such Preferred Director may have against the Investor Indemnitors, and, (c) that it irrevocably waives, relinquishes and releases the Investor Indemnitors from any and all claims against the Investor Indemnitors for contribution, subrogation or any other recovery of any kind in respect thereof. The Company further agrees that no advancement or payment by the Investor Indemnitors on behalf of any such Preferred Director with respect to any claim for which such Preferred Director has sought indemnification from the Company shall affect the foregoing and the Investor Indemnitors shall have a right of contribution and/or be subrogated to the extent of such advancement or payment to all of the rights of recovery of such Preferred Director against the Company. The Preferred Directors and the Investor Indemnitors are intended third-party beneficiaries of this Section 5.10 and shall have the right, power and authority to enforce the provisions of this Section 5.10 as though they were a party to this Agreement.][footnoteRef:67] [66: 	*New Footnote* An alternative formulation that may be appropriate if there are director-designated directors that do not fall within the definition of “Preferred Directors” is to apply this section to “directors nominated to serve on the Board of Directors by one or more Investors (“Investor Directors”).” Be sure to update throughout as applicable.]  [67: 	This provision, added in the wake of the Delaware Chancery Court’s decision in Levy v. HLI Operating Co., 924 A.2d 210 (Del.Ch. 2007), is designed to reinforce the priority of the Company’s indemnification of an investor director and to ensure that the investing entity itself is in direct contractual privity with the Company with respect to such priority (in contrast to an indemnification agreement between the Company and the individual director themselves).] 

[bookmark: _Ref42252560]Right to Conduct Activities
[bookmark: _Ref42252648][bookmark: _cp_text_1_134][bookmark: _9kMML5YVt46679COHy0poD][bookmark: _9kMML5YVt4667ACNHy0poD][bookmark: _9kMIH5YVt46679EPGmqusvLJ41n3GFK][bookmark: _9kMIH5YVt4667ADNGmqusvLJ41n3GFK][bookmark: _9kMNM5YVt46679COHy0poD][bookmark: _9kMNM5YVt4667ACNHy0poD]. The Company hereby agrees and acknowledges that each of [insert VC organization(s) entity name(s)][footnoteRef:68] (together with its Affiliates) (each, a “Professional Investment Organization”) is a professional investment organization, and as such reviews the business plans and related proprietary information of many enterprises, some of which may compete directly or indirectly with the Company’s business (as currently conducted or as currently propose to be conducted). Nothing in this Agreement shall preclude or in any way restrict the Professional Investment Organization from evaluating or purchasing securities, including publicly traded securities, of a particular enterprise, or investing or participating in any particular enterprise whether or not such enterprise has products or services that compete with those of the Company; and the Company hereby agrees that, to the extent permitted under applicable law, no Professional Investment Organization shall be liable to the Company for any claim arising out of, or based upon, (i) the investment by such Professional Investment Organization in any entity competitive with the Company, or (ii) actions taken by any partner, officer, employee or other representative of such Professional Investment Organization to assist any such competitive company, whether or not such action was taken as a member of the board of directors of such competitive company or otherwise, and whether or not such action has a detrimental effect on the Company; provided, however, that the foregoing shall not contravene the confidentiality obligations in Section 3.5 or otherwise in this Agreement or relieve (x) any of the Investors from liability associated with the unauthorized disclosure of the Company’s confidential information obtained pursuant to this Agreement, or (y) any director or officer of the Company from any liability associated with such person’s fiduciary duties to the Company. [68: 	Consider broadening to all investors (or all Major Investors) if all investors (or all Major Investors) are all professional investors.] 

[bookmark: _Ref162993708][bookmark: _Ref42252561][Anti-Harassment Policy
[bookmark: _9kR3WTr19A4CIOCv3yut][bookmark: _9kR3WTr1AB4CJPCv3yut][bookmark: _9kR3WTr244567KCv3yut][bookmark: _Ref42252649][bookmark: _Ref161874432]. Subject to Section 5.20, the Company shall, within 60 days following the Closing (as defined in the Purchase Agreement), adopt and thereafter maintain in effect (i) a code of conduct governing appropriate workplace behavior; and (ii) an anti-harassment and discrimination policy prohibiting discrimination and harassment at the Company. Such code of conduct and policy shall be reviewed by the Board of Directors and its adoption shall require the approval of the Board of Directors.][footnoteRef:69] [69: 	Note that NVCA has available on its website model HR policies. ] 

[bookmark: _Ref162993710][Commitment to Diversity, Equity and Inclusion
[bookmark: _Ref42252562]. Subject to Section 5.20, the Company shall [use commercially reasonable efforts to adopt within [90] days following the date hereof][ and thereafter] maintain written policies, processes and procedures applicable to the Board of Directors and the Company to promote diversity, equity, inclusion and responsible governance. Subject to Section 5.20, the Company shall use commercially reasonable efforts to interview at least one person who selfidentifies as a member of a currently underrepresented population (e.g., race, gender, ethnicity, sexual orientation or disability) within the Company for each open executivelevel employment position and each vacant independent director seat on the Board of Directors, if and when such a seat exists and to the extent permitted by the Voting Agreement.]
[bookmark: _Ref162993711][FCPA
[bookmark: _9kR3WTr2664CMdQxeE9Nlpnonr][bookmark: _9kR3WTr1AB4DELGoq3sgrsuAYC295B][bookmark: _Ref42252650]. Subject to Section 5.20, the Company covenants that it shall not (and shall not permit any of its subsidiaries or Affiliates or any of its or their respective directors, officers, managers, employees, independent contractors, representatives or agents to) promise, authorize or make any payment to, or otherwise contribute any item of value to, directly or indirectly, to any third party, including any Non-U.S. Official (as such term is defined in the U.S. Foreign Corrupt Practices Act of 1977, as amended (the “FCPA”)), in each case, in violation of the FCPA, the U.K. Bribery Act, or any other applicable anti-bribery or anti-corruption law. Subject to Section 5.20, the Company further covenants that it shall (and shall cause each of its subsidiaries and Affiliates to) cease all of its or their respective known activities, as well as remediate any known actions taken by the Company, its subsidiaries or Affiliates, or any of their respective directors, officers, managers, employees, independent contractors, representatives or agents in violation of the FCPA, the U.K. Bribery Act, or any other applicable anti-bribery or anti-corruption law. Subject to Section 5.20, the Company further covenants that it shall (and shall cause each of its subsidiaries and Affiliates to) maintain commercially reasonable systems of internal controls (including, but not limited to, accounting systems, purchasing systems and billing systems) to provide reasonable assurances regarding compliance with the FCPA, the U.K. Bribery Act, or any other applicable anti-bribery or anti-corruption law. Upon request by a [Major] Investor, the Company agrees to provide responsive information and/or certifications to such [Major] Investor concerning its compliance with applicable anti-corruption laws. The Company shall promptly notify each [Major] Investor if the Company becomes aware of any Enforcement Action (as defined in the Purchase Agreement). Subject to Section 5.20, the Company shall, and shall cause any direct or indirect subsidiary or entity controlled by it, whether now in existence or formed in the future to make commercially reasonable efforts to comply with the FCPA. Subject to Section 5.20, the Company shall use its commercially reasonable efforts to cause any direct or indirect subsidiary, whether now in existence or formed in the future, to comply in all material respects with all applicable laws.][footnoteRef:70] [70: 	Because FCPA compliance can be costly and time-consuming, consideration should be given to when and how it may be best implemented at an early-stage company. If including this provision in an early-stage deal, consider making specific practical recommendations to the Company regarding measures that the Company should take to establish and maintain FCPA compliance.] 

[bookmark: _Ref145421274][Investment and Cash Management
. Subject to Section 5.20, the Company shall, within [90] days following the date hereof, adopt an investment policy and cash management policy [prepared in consultation with the Company’s tax counsel to ensure compliance with the Company’s obligations under Section 5.4] [that shall be reviewed and recommended to the Board of Directors by the Company’s Chief Financial Officer or highest-ranking accounting manager and reviewed and subject to approval by the Board of Directors on an [annual] basis] (“Approved Cash Management Policy”).][footnoteRef:71] [71: 	*New Footnote* Early-stage startups may find it burdensome to adopt a formal investment and cash management policy, and there is the potential for foot-faults. Section 5.4 generally requires the Company to use commercially reasonable efforts to cause shares to qualify as QSBS, which provides some protection against the risk that excess cash or portfolio securities would cause it to fail the QSBS active business requirement. Ultimately this is a tradeoff between investors’ interest in QSBS certainty vs. the compliance burden on Company.] 

[bookmark: _Ref162993716][Cybersecurity
[bookmark: _Ref42252563][bookmark: _9kMON5YVt46679FeKt862][bookmark: _9kMON5YVt4667AEcKt862]. Subject to Section 5.20, the Company shall, within 180 days following the date of this Agreement, use commercially reasonable efforts to: (a) identify the Company’s confidential business information, trade secrets, and any information about identified or identifiable natural persons maintained, disclosed, or otherwise processed by or on behalf of the Company (collectively, “Protected Data”) and the Company’s servers, laptops, desktops, cloud computing, containers, virtual environments, data centers, and/or other Company or vendor systems and applications that process Protected Data, or are used to provide, host or enable the Company’s operations or services (collectively, “Systems”); (b) restrict access to Protected Data and Systems to those individuals or entities who have a need to access such Protected Data and Systems; (c) conduct a commercially reasonable risk assessment to evaluate the potential risks, vulnerabilities, and threats to Protected Data and Systems; (d) implement and maintain commercially reasonable physical, technical and administrative safeguards designed to protect the security, confidentiality, integrity and availability of all Protected Data and Systems, and (e) provide its applicable employees, agents, and contractors with privacy and security training as determined reasonably necessary by the Company.]
[bookmark: _cp_blt_1_142][bookmark: _cp_blt_2_141][Real Property Holding Corporation
. Within a reasonable period following (and in any event within 20 days after receipt of) written request by an Investor, the Company shall provide such Investor with a written statement informing such Investor whether such Investor’s interest in the Company constitutes a United States real property interest. The Company shall use commercially reasonable efforts to ensure its determination complies with the requirements of Treasury Regulation Section 1.897-2(h)(1) or any successor regulation, and the Company shall provide timely notice to the Internal Revenue Service, in accordance with and to the extent required by Treasury Regulation Section 1.897-2(h)(2) or any successor regulation, that such statement has been made. The Company’s obligation to furnish such written statement shall continue notwithstanding the fact that a class of the Company’s stock may be regularly traded on an established securities market or the fact that there is no Preferred Stock then outstanding; provided, such obligation shall terminate as to any particular Investor when the Investor no longer owns shares of Preferred Stock or any shares of Common Stock issued upon conversion of Preferred Stock.][footnoteRef:72] [72: 	*Revised Footnote* In order to comply with certain U.S. federal income and withholding tax obligations, Investors treated as partnerships for U.S. federal income tax purposes (including many venture capital funds) may need to determine whether their interests in portfolio companies constitute U.S. real property interests.] 

[CFIUS and Foreign Person Limitations.
Unless otherwise approved by the Board of Directors, the Company will not provide to any Foreign Person any DPA Triggering Rights. No Investor that is a Foreign Person shall be permitted to obtain any DPA Triggering Rights or a voting equity interest in the Company that exceeds 10%[footnoteRef:73] of the Company’s total voting securities pursuant to the Purchase Agreement, Section 4 of this Agreement, or otherwise, including by way of any secondary transaction(s), without the approval of the Board of Directors. [73: 	If there is a foreign person investing into the Company but that investor intends to avoid obtaining any rights that might trigger CFIUS intervention. In such cases, depending on the nature of the U.S. business, the foreign investor may need to avoid obtaining “control,” and in order to do so may need to stay below the CFIUS-designated passivity threshold of 10% of outstanding voting shares. Generally, addition of this limitation would be paired with the addition in Section 3.6, above. Note also that keeping below the 10% threshold is not a panacea, as ownership interests will have to be considered in the balancing test of control rights. In other words, a foreign investor may have 8% of a company’s voting stock, but also have other rights that – when combined – constitute control. The list of rights that do not themselves constitute control are referenced in the CFIUS regulations. Limiting an investor’s rights to those enumerated rights, and remaining at 10% or less, will in most cases qualify an investment as a “passive” investment not subject to CFIUS jurisdiction.] 

[bookmark: _Ref42252564]Each Investor covenants that it will notify the Company in advance of permitting any Foreign Person affiliated with Investor, whether affiliated as a limited partner or otherwise, to obtain through Investor any DPA Triggering Rights.][footnoteRef:74], [footnoteRef:75], [footnoteRef:76] [74: 	Inclusion of some or all of this covenant may be appropriate if the Company and some or all of the Investors want to be sure that neither the Company nor any existing investor will sell to a party that may raise CFIUS concerns without advance notification. Because CFIUS has significant flexibility in determining who may be considered a “foreign person” under its regulations, and thus restricting sales to such persons may remove a large number of potential investors, inclusion of these provisions may reduce the marketability of the Company’s shares. If the Company or Investors wish to provide the Company additional flexibility to address potential CFIUS requirements as they arise, further provisions could be added to this covenant, e.g.,: “Each Investor acknowledges and agrees that the Company is authorized, without the consent of any Person, including any Investor, to take any action as it determines, in its reasonable and good faith discretion, to be necessary or advisable to comply with the DPA and/or the laws, rules, regulations, directives, or special measures adopted or implemented by the Committee on Foreign Investment in the United States (“CFIUS”) pursuant to the DPA, which shall include (i) restricting access to facilities, information, and/or materials, including access to facilities, information, and/or materials that the Company may otherwise be required to provide pursuant to Section 3 and/or (ii) limiting or eliminating an Investor’s right of first offer pursuant to Section 4.” However, a grant of this kind of broad authority to the Company may have inadvertent side effects – e.g., may result in the Company having the right to remove the board seat or observer rights of any Investor who becomes foreign after making its initial investment (e.g., a fund that hires a foreign citizen general partner). Accordingly, parties should be confident that all sides are comfortable with the Company having broad powers to remove investors’ rights before including this type of language. ]  [75: 	In addition to concerns about future investors potentially triggering a CFIUS filing, investors may have concerns that the Company might enter into a more highly-controlled or sensitive line of business. If so, an additional covenant could be added to require the Company to notify some or all investors and/or take certain steps to isolate foreign parties. An example covenant follows. Alternative 1 addresses foreign investors who want to be notified as early as possible of the potential restrictions on their participation in future rounds of investment. Alternatives 2 and 3 cover U.S. investors and/or the Company if they want such a change in the Company’s products to trigger a pre-existing plan to limit Investors’ rights. 
[5.16 Critical Technology Matters. If to the Company’s knowledge (i) any pre-existing products or services provided by the Company are re-categorized by the U.S. government as a critical technology within the meaning of the DPA, or would reasonably be considered to constitute the design, fabrication, development, testing, production or manufacture of a critical technology after a re-categorization of selected technologies by the U.S. government, or (ii) after execution of the Purchase Agreement, the Company engages in any activity that could reasonably be considered to constitute the design, fabrication, development, testing, production or manufacture of a critical technology within the meaning of the DPA:
Alternative 1: the Company shall promptly notify the [Major] Investors [that are known to the Company to be Foreign Persons] of (i) such change in the categorization of its products, services, or technology or (ii) its engagement in the design, fabrication, development, testing, production or manufacture of a critical technology.
Alternative 2: the Company and the Foreign Person Investors shall promptly enter into a Side Letter[, the form of which is set forth in Exhibit X,] limiting the rights of those Investors to preempt the need for any potential future filing pursuant to the DPA.
Alternative 3: the Company shall exercise its rights pursuant to Section 5.15 above, to remove any pre-existing DPA Triggering Rights held by any Foreign Person Investor.]]  [76:  *New Footnote* If Company is non-US, consider additional covenants addressing PFIC and CFC tax matters] 

Termination of Covenants
[bookmark: _Ref42252654]. The covenants set forth in this Section 5, except for Section[s] 5.8[, 5.9(a), 5.10 and 5.20], shall terminate and be of no further force or effect (i) immediately before the consummation of the IPO[ or Direct Listing, as applicable]; (ii) upon a Deemed Liquidation Event, whichever event occurs first; or (iii) with respect to any obligation to an Investor that is or becomes a Sanctioned Party, for so long as such Holder is a Sanctioned Party [; provided, that, with respect to clause (ii), the covenants set forth in Section 5 shall only terminate if the consideration received by the Investors in such Deemed Liquidation Event is in the form of cash and/or publicly traded securities or if the acquiring company or other successor to the Company agrees to covenants comparable to those set forth in Section 5].[footnoteRef:77]  [77: 	Compare to Sections 3.4 and 4.2.] 

[bookmark: _Ref162989940][Fiduciary Duties
[footnoteRef:78]. The Company’s obligations set forth in Sections [5.1, 5.4, 5.6(b), 5.8, 5.9(b), 5.9(d), 5.12, 5.13, 5.14, 5.15, and 5.16][footnoteRef:79] that are qualified by this Section 5.20 shall not be applicable to the extent (and only to the extent) that the Board of Directors determine in good faith that compliance would be inconsistent with the exercise of the fiduciary duties of the Board of Directors.] [78: 	*April 2024 New Footnote* To address the holding in West Palm Beach Firefighters’ Pension Fund vs. Moelis, 2024 WL 550750 (Del. Ch. Feb. 12, 2024), this new Section 5.20 specifies that matters covered in the referenced Section 5 subsections are intended to be subject to the Board’s exercise of its fiduciary duties so those covenants would not be impermissible or unenforceable limitations on the Board’s duties in contravention of Section 141 of the DGCL.  In the wake of the Moelis decision, the Delaware Bar Association has proposed an amendment to Section 122 of the DGCL to provide that, whether or not set forth in the Certificate of Incorporation, a company has the power to enter into contracts with current or prospective stockholders that contain the types of consent rights addressed in Moelis. The proposed new Section 122(18) would apply to all corporations by default, whether incorporated before or after the amendment becomes effective. Pending passage of this amendment, if the parties do seek to restrict the Board’s governance powers (e.g., by mandating certain actions), consider including those provisions directly into the Company’s Certificate of Incorporation.]  [79: 	* April 2024 New Footnote* This list should be adjusted as appropriate, including making a broad reference to the provisions of Section 5 that are qualified by this Section 5.20 or other variations. The enumerated provisions in this Model Investors’ Rights Agreement are called out as the drafting committee believes they address governance provisions, thus potentially implicating the Moelis decision described in the preceding footnote.  In consultation with Delaware counsel, the drafting committee believes the other Company covenants set forth in this Model Investors’ Rights Agreement that are neither listed in this Section 5.20 nor incorporated by reference in Article SIXTH of the Model Certificate of Incorporation should be considered commercial in nature, and accordingly would not be subject to the concerns raised in Moelis. While the committee believes the current versions of the NVCA Model Documents are enforceable as drafted under existing statutory and case law, given the uncertainty created by the Moelis decision and other cases pending before the Court of Chancery, pending passage of the above-referenced amendment to the DGCL, a law firm’s ability to deliver legal opinions as to the enforceability of these transaction documents may be impacted and may require a limited exception such as:
“We express no opinion as to the enforceability of any provision of the Transaction Documents to which West Palm Beach Firefighters’ Pension Fund v. Moelis & Co., C.A. No. 2023-0309-JTL (Del. Ch. Feb. 22, 2024) applies.”] 

[bookmark: _Ref42252565]Miscellaneous.
[bookmark: _Ref140266872][bookmark: _Ref42252566]Successors and Assigns
[bookmark: _9kMH8P6ZWu57789Cfd6qnty3tn2H]. The rights under this Agreement may be assigned (but only with all related obligations) by a Holder to a transferee of Registrable Securities that (i) is an Affiliate of a Holder; (ii) is a Holder’s Immediate Family Member or trust for the benefit of an individual Holder or one or more of such Holder’s Immediate Family Members; or (iii) after such transfer, [holds at least [_____] shares of Registrable Securities (subject to appropriate adjustment for stock splits, stock dividends, combinations, and other recapitalizations)][together with its Affiliates, would be a Major Investor]; provided, however, that (x) the Company is, within a reasonable time after such transfer, furnished with written notice of the name and address of such transferee and the Registrable Securities with respect to which such rights are being transferred; (y) such transferee agrees in a written instrument delivered to the Company to be bound by and subject to the terms and conditions of this Agreement, including the provisions of Section 2.11; and (z) such assignee is not a Sanctioned Party. For the purposes of determining the number of shares of Registrable Securities held by a transferee, the holdings of a transferee (1) that is an Affiliate or stockholder of a Holder; (2) who is a Holder’s Immediate Family Member; or (3) that is a trust for the benefit of an individual Holder or such Holder’s Immediate Family Member shall be aggregated together and with those of the transferring Holder; provided further that all transferees who would not qualify individually for assignment of rights shall, as a condition to the applicable transfer, establish a single attorney-in-fact for the purpose of exercising any rights, receiving notices, or taking any action under this Agreement. The terms and conditions of this Agreement inure to the benefit of and are binding upon the respective successors and permitted assignees of the parties. Nothing in this Agreement, express or implied, is intended to confer upon any party other than the parties hereto or their respective successors and permitted assignees any rights, remedies, obligations or liabilities under or by reason of this Agreement, except as expressly provided herein.
[bookmark: _Ref42252567]Governing Law
[bookmark: _DV_C184][bookmark: _Ref42252655].[footnoteRef:80] This Agreement shall be governed by the internal law of the [State of Delaware],[footnoteRef:81] without regard to conflict of law principles that would result in the application of any law other than the law of the [State of Delaware]. [80: 	After choosing the applicable law, the parties should determine whether such law imposes any particular requirements, such as special legends or other notices, in order to make restrictions on transfer of shares effective.]  [81: 	Some practitioners may select Delaware law as it has historically been the richest source for corporation law precedent. Other practitioners will prefer to choose the (non-Delaware) jurisdiction in which they are admitted to practice, if for no other reason than not having to retain Delaware counsel in the event they are called upon to give an enforceability opinion.] 

[bookmark: _Ref42252568]Counterparts
[bookmark: _9kR3WTr2664DFMv0pvq6w]. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument. Counterparts may be delivered via electronic mail (including pdf or any electronic signature complying with the U.S. federal ESIGN Act of 2000, e.g., www.docusign.com) or other transmission method and any counterpart so delivered shall be deemed to have been duly and validly delivered and be valid and effective for all purposes.
[bookmark: _Ref42252569]Titles and Subtitles
. The titles and subtitles used in this Agreement are for convenience only and are not to be considered in construing or interpreting this Agreement.
[bookmark: _Ref42252570]Notices.
[bookmark: _Ref42252571][bookmark: DocXTextRef255][bookmark: _9kMIH5YVtCIA78Dgvlol2BwmrVF75LIHM][bookmark: _Hlk140238334]General. All notices and other communications given or made pursuant to this Agreement shall be in writing (including electronic mail as permitted in this Agreement) and shall be deemed effectively given upon the earlier of actual receipt or (i) personal delivery to the party to be notified; (ii) when sent, if sent by electronic mail during the recipient’s normal business hours, and if not sent during normal business hours, then on the recipient’s next business day; (iii) five days after having been sent by registered or certified mail, return receipt requested, postage prepaid; or (iv) one business day after the business day of deposit with a nationally recognized overnight courier, freight prepaid, specifying next-day delivery, with written verification of receipt. All communications shall be sent to the respective parties at their addresses as set forth on Schedule A [or Schedule B (as applicable)] hereto, or (as to the Company) to the address set forth on the signature page hereto, or in any case to such email address or address as subsequently modified by written notice given in accordance with this Section 6.5. If notice is given to the Company, a copy (which copy shall not constitute notice) shall also be sent to [Company counsel name and address].[footnoteRef:82] [82: 	*Revised Footnote* The revised model provides that the stockholder counsel addresses be listed in the schedules for investors, since there is often more than one such counsel and this prevents one cc being replaced with another if different investors in later rounds use different counsel.] 

[bookmark: _Ref42252572][bookmark: _9kMI0G6ZWu57789Cfd6qnty3tn2H][bookmark: DocXTextRef260][bookmark: _cp_text_1_150][bookmark: _9kMI1H6ZWu57789Cfd6qnty3tn2H]Consent to Electronic Notice. Each party to this Agreement consents to the delivery of any stockholder notice pursuant to the Delaware General Corporation Law (the “DGCL”), as amended or superseded from time to time, by electronic mail pursuant to Section 232 of the DGCL (or any successor thereto) at the electronic mail address set forth below such party’s name on the Schedules hereto, as updated from time to time by notice to the Company, or as on the books of the Company. To the extent that any notice given by means of electronic mail is returned or undeliverable for any reason, the foregoing consent shall be deemed to have been revoked until a new or corrected electronic mail address has been provided, and such attempted electronic notice shall be ineffective and deemed to not have been given. Each party to this Agreement agrees to promptly notify the Company of any change in such stockholder’s electronic mail address, and that failure to do so shall not affect the foregoing. 
[bookmark: _Ref42252573]Amendments and Waivers
[bookmark: _DV_C199][bookmark: _9kMI0G6ZWu57789HZNyoix][bookmark: _9kMI0G6ZWu5778ACTNyoix][bookmark: _Ref42252656][bookmark: _Hlk140266357][bookmark: _9kMI1H6ZWu57789HZNyoix][bookmark: _9kMI1H6ZWu5778ACTNyoix][bookmark: _9kMI2I6ZWu57789HZNyoix][bookmark: _9kMI2I6ZWu5778ACTNyoix][bookmark: DocXTextRef269][bookmark: _9kMJI5YVtCIA78Dgvlol2BwmrVF75LIHM][bookmark: DocXTextRef270][bookmark: _9kMKJ5YVtCIA78Dgvlol2BwmrVF75LIHM].[footnoteRef:83] Any term of this Agreement may be amended, modified or terminated and the observance of any term of this Agreement may be waived (either generally or in a particular instance, and either retroactively or prospectively) only with the written consent of the Company and the holders of [a majority] of the Registrable Securities then outstanding; provided that the Company may in its sole discretion waive compliance with Section 2.12(c) (and the Company’s failure to object promptly in writing after notification of a proposed assignment allegedly in violation of Section 2.12(c) shall be deemed to be a waiver); and provided further that any provision hereof may be waived by any waiving party on such party’s own behalf, without the consent of any other party. For the avoidance of doubt, Registrable Securities do not include any shares held by a person or entity that is a Sanctioned Party. Notwithstanding the foregoing, (a) this Agreement may not be amended, modified or terminated and the observance of any term hereof may not be waived with respect to any Investor without the written consent of such Investor, unless such amendment, modification, termination, or waiver applies to all Investors in the same fashion [(it being agreed that a waiver of the provisions of Section 4 with respect to a particular transaction shall be deemed to apply to all Investors in the same fashion if such waiver does so by its terms, notwithstanding the fact that certain Investors may nonetheless, by agreement with the Company, purchase securities in such transaction[; provided, however, if, after giving effect to any waiver of Section 4.1 or any provision pertaining to Section 4.1 with respect to a particular transaction, a Major Investor in fact purchases New Securities in such transaction (such Major Investor, a “Participating Investor”), the aforementioned waiver shall be deemed to apply to any Major Investor only if that Major Investor has been provided the opportunity to purchase a proportional number of the New Securities in such transaction based on the pro rata purchase right of each Major Investor set forth in Section 4.1, assuming a transaction size determined based upon the amount purchased by the Participating Investor that invested the largest percentage in such transaction])], provided further that the Company may in its sole discretion waive compliance with any provision of this Agreement if observance of the terms would cause the Company or any Investor to be in violation of applicable Sanctions,[footnoteRef:84] and (b) Sections 3.1, 3.2, and 4 and any other section of this Agreement applicable to the Major Investors (including this clause (b) of this Section 6.6) may be amended, modified, terminated or waived with only (and only with) the written consent of the Company and the holders of [a majority] of the Registrable Securities then outstanding and held by the Major Investors. [Further, this Agreement may not be amended, modified or terminated, and no provision hereof may be waived, in each case, in any way which would adversely affect the rights of the Key Holders hereunder in a manner disproportionate to any adverse effect such amendment, modification, termination or waiver would have on the rights of the Investors hereunder, without also the written consent of the holders of [a majority] of the Registrable Securities held by the Key Holders.] Notwithstanding the foregoing, Schedule A hereto may be amended by the Company from time to time to add transferees of any Registrable Securities in compliance with the terms of this Agreement without the consent of the other parties; and Schedule A hereto may also be amended by the Company after the date of this Agreement without the consent of the other parties to add information regarding any additional Investor who becomes a party to this Agreement in accordance with Section 6.9. The Company shall give prompt notice of any amendment, modification or termination hereof or waiver hereunder to any party hereto that did not consent in writing to such amendment, modification, termination, or waiver. Any amendment, modification, termination, or waiver effected in accordance with this Section 6.6 shall be binding on all parties hereto, regardless of whether any such party has consented thereto. No waivers of or exceptions to any term, condition, or provision of this Agreement, in any one or more instances, shall be deemed to be or construed as a further or continuing waiver of any such term, condition, or provision. [83: 	The composition of the stockholder base should be reviewed carefully when setting amendment and waiver thresholds. In general, rights as to each investor group should be separately waivable by that group.]  [84: 	*Revised Footnote* Note that this parenthetical allows all investors with pro rata rights to vote for a waiver of pro rata rights, including investors who participate in a financing for which such rights are waived. This allows flexibility in structuring future investment rounds, but could result in some investors losing pro rata rights in a round where other investors are participating, and the further included bracketed language allows those investors whose rights were waived a partial opportunity to participate.] 

[bookmark: _Ref42252574]Severability
. In case any provision contained in this Agreement is for any reason held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other provision of this Agreement, and such invalid, illegal, or unenforceable provision shall be reformed and construed so that it will be valid, legal, and enforceable to the maximum extent permitted by law.
[bookmark: _Ref42252575]Aggregation of Stock; Apportionment
[bookmark: _DV_C205][bookmark: _9kR3WTr2664DIL4gkrsiuzk].[footnoteRef:85] All shares of Registrable Securities held or acquired by Affiliates shall be aggregated together for the purpose of determining the availability of any rights under this Agreement and such Affiliates may apportion such rights as among themselves in any manner they deem appropriate. [85: 	See also Section 6.1 for special aggregation rule applicable to transferees of Registrable Securities.] 

[bookmark: _Ref140266799][bookmark: _Ref42252576]Additional Investors
[bookmark: _Ref42252657]. Notwithstanding anything to the contrary contained herein, if the Company issues additional shares of Preferred Stock after the date hereof, [pursuant to the Purchase Agreement,][footnoteRef:86] any purchaser of such shares of Preferred Stock may become a party to this Agreement by executing and delivering a counterpart signature page to this Agreement, and thereafter shall be deemed an “Investor” for all purposes hereunder. No action or consent by the Investors shall be required for such joinder to this Agreement by such additional Investor, so long as such additional Investor has agreed in writing to be bound by all of the obligations as an “Investor” hereunder. [86: 	Without this limitation, the other limitations on subsequent registration rights are effectively moot; confirm and conform appropriately.] 

[bookmark: _Ref42252577]Entire Agreement
[bookmark: _Hlk140244524]. [Upon the effectiveness of this Agreement, the Prior Agreement shall be deemed amended and restated and superseded and replaced in its entirety by this Agreement, and shall be of no further force or effect.][footnoteRef:87] This Agreement (including the Exhibits and Schedules hereto) together with the other Transaction Agreements (as defined in the Purchase Agreement)[footnoteRef:88] constitute the full and entire understanding and agreement among the parties with respect to the subject matter hereof, and any other written or oral agreement relating to the subject matter hereof existing between or among any of the parties are expressly canceled.  [87: 	*Revised Footnote* The drafter should ensure that the relevant signatories to the current agreement have authority to amend the Prior Agreement under the terms of the Prior Agreement. Alternatively, if the Prior Agreement is terminated rather than amended and restated, “the Prior Agreement shall terminate and be of no further force and or effect and shall be superseded and replaced in its entirety by this Agreement.”]  [88: 	It may be appropriate to include if there are side letters or other agreements that cover similar aspects.] 

[bookmark: _Ref42252578]Dispute Resolution
.[footnoteRef:89]  [89: 	*New Footnote* ADDENDUM 1 contains a dispute resolution provision for parties who may choose to resolve disputes under the Delaware Rapid Arbitration Act (“DRAA”). However, the two alternatives contained herein are generally preferred by parties, which is why the DRAA alternative is set forth in ADDENDUM 1.] 

[Alternative 1: Any unresolved controversy or claim arising out of or relating to this Agreement, except as (i) otherwise provided in this Agreement, or (ii) any such controversies or claims arising out of either party’s intellectual property rights for which a provisional remedy or equitable relief is sought, shall be submitted to arbitration by one arbitrator mutually agreed upon by the parties, and if no agreement can be reached within 30 days after names of potential arbitrators have been proposed by Judicial Arbitration and Mediation Services, Inc. (“JAMS”),[footnoteRef:90] then by one arbitrator having reasonable experience in corporate finance transactions of the type provided for in this Agreement and who is chosen by JAMS. The arbitration shall take place in [location], in accordance with the JAMS rules then in effect, and judgment upon any award rendered in such arbitration will be binding and may be entered in any court having jurisdiction thereof. There shall be limited discovery prior to the arbitration hearing as follows: (a) exchange of witness lists and copies of documentary evidence and documents relating to the issues to be arbitrated, (b) depositions of all party witnesses, and (c) such other depositions as may be allowed by the arbitrators upon a showing of good cause. Depositions shall be conducted in accordance with the [state] Code of Civil Procedure, the arbitrator shall be required to provide in writing to the parties the basis for the award or order of such arbitrator, and a court reporter shall record all hearings, with such record constituting the official transcript of such proceedings. [90: 	Some parties prefer to use the American Arbitration Association (“AAA”) instead of JAMS.] 

Each of the parties to this Agreement consents to personal jurisdiction for any equitable action sought in the U.S. District Court for the District of [_____] or any court of the [State][Commonwealth] of [state] having subject matter jurisdiction.][footnoteRef:91] [91: 	*Revised Footnote* Binding arbitration may be less expensive and more efficient than litigating disputes in court. Additionally, it may be more confidential. However, some investors dislike that the result cannot be appealed, and the arbitrator(s) is not bound to follow case law and precedent.] 

[Alternative 2: 
The parties (a) hereby irrevocably and unconditionally submit to the jurisdiction of the state courts of [state] and to the jurisdiction of the United States District Court for the District of [judicial district] for the purpose of any suit, action or other proceeding arising out of or based upon this Agreement, (b) agree not to commence any suit, action or other proceeding arising out of or based upon this Agreement except in the state courts of [state] or the United States District Court for the District of [judicial district], and (c) hereby waive, and agree not to assert, by way of motion, as a defense, or otherwise, in any such suit, action or proceeding, any claim that it is not subject personally to the jurisdiction of the above-named courts, that its property is exempt or immune from attachment or execution, that the suit, action or proceeding is brought in an inconvenient forum, that the venue of the suit, action or proceeding is improper or that this Agreement or the subject matter hereof may not be enforced in or by such court. 
Each of the parties to this Agreement consents to personal jurisdiction for any equitable action sought in the U.S. District Court for the District of [_____] or any court of the [State][Commonwealth] of [state] having subject matter jurisdiction.]
[WITH EITHER ALTERNATIVE][footnoteRef:92] [92: 	*January 2024 New Footnote* If Alternative 1 (arbitration) is being used for dispute resolution, the jury trial waiver language should always be included. If Alternative 2 (court) is being used for dispute resolution, then this provision is optional.] 

[WAIVER OF JURY TRIAL: EACH PARTY HEREBY WAIVES ITS RIGHTS TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF THIS AGREEMENT, THE OTHER TRANSACTION AGREEMENTS, THE SECURITIES OR THE SUBJECT MATTER HEREOF OR THEREOF. THE SCOPE OF THIS WAIVER IS INTENDED TO BE ALL-ENCOMPASSING OF ANY AND ALL DISPUTES THAT MAY BE FILED IN ANY COURT AND THAT RELATE TO THE SUBJECT MATTER OF THIS TRANSACTION, INCLUDING, WITHOUT LIMITATION, CONTRACT CLAIMS, TORT CLAIMS (INCLUDING NEGLIGENCE), BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON LAW AND STATUTORY CLAIMS. THIS SECTION HAS BEEN FULLY DISCUSSED BY EACH OF THE PARTIES HERETO AND THESE PROVISIONS WILL NOT BE SUBJECT TO ANY EXCEPTIONS. EACH PARTY HERETO HEREBY FURTHER WARRANTS AND REPRESENTS THAT SUCH PARTY HAS REVIEWED THIS WAIVER WITH ITS LEGAL COUNSEL, AND THAT SUCH PARTY KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION WITH LEGAL COUNSEL.][footnoteRef:93] [93: 	*New Footnote* If the parties select California state court as the forum for any dispute resolution, a jury trial waiver will likely be unenforceable. Instead, the parties can choose to submit to trial by judicial referee, a private person (typically a retired judge) the parties select. All California rules of court, procedure and evidence govern judicial reference proceedings and, unlike with arbitration, the decision may be appealed. Accordingly, if the parties select California state court, and would like to backstop the jury waiver, we recommend including the following provision as a next paragraph: 
If the waiver of jury trial set forth in this section is not enforceable, then any claim or cause of action based upon or arising out of this Agreement, the other Transaction Agreements, the securities or the subject matter hereof or thereof shall be settled by judicial reference pursuant to California Code of Civil Procedure Section 638 et seq. before a referee sitting without a jury, such referee to be mutually acceptable to the parties. Each party will bear an equal share of the cost for the judicial referee. This paragraph shall not restrict a party from exercising remedies under the Uniform Commercial Code or from exercising prejudgment remedies under applicable law.] 

Costs of Enforcement
. [Each party will bear its own costs in respect of any disputes arising under this Agreement.] [The prevailing party shall be entitled to reasonable attorney’s fees, costs, and necessary disbursements in addition to any other relief to which such party may be entitled.][footnoteRef:94] [94: 	*New Footnote* Be consistent across agreements.] 

[bookmark: _Ref42252591]Delays or Omissions
. No delay or omission to exercise any right, power, or remedy accruing to any party under this Agreement, upon any breach or default of any other party under this Agreement, shall impair any such right, power, or remedy of such nonbreaching or non-defaulting party, nor shall it be construed to be a waiver of or acquiescence to any such breach or default, or to any similar breach or default thereafter occurring, nor shall any waiver of any single breach or default be deemed a waiver of any other breach or default theretofore or thereafter occurring. All remedies, whether under this Agreement or by law or otherwise afforded to any party, shall be cumulative and not alternative.
[Signature Page Follows]
This sample document is the work product of a national coalition of attorneys who specialize in venture capital financings, working under the auspices of the NVCA. This document is intended to serve as a starting point only, and should be tailored to meet your specific requirements. This document should not be construed as legal advice for any particular facts or circumstances. Note that this sample document presents an array of (often mutually exclusive) options with respect to particular deal provisions.

Given the large number of changes in the October 2023 revision where some footnotes were merely moved, for convenience of review, we’ve flagged new footnotes and footnotes that were substantively revised (excluding cleanup changes) in the October 2023 revision and thereafter (with an attempt to further label the subsequent changes by month and year).
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[bookmark: _9kMHG5YVt4886DNSDoqqijgrvaW4K349u][bookmark: _9kR3WTr2664EIbOkkyASBzymvwyE][bookmark: _Hlk140237936]IN WITNESS WHEREOF, the parties have executed this [Amended and Restated] Investors’ Rights Agreement as of the date first written above.[footnoteRef:95] [95: 	*New Footnote* This model agreement provides a simplified/condensed form of a signature page, which shall be adjusted as appropriate.] 


COMPANY:	[Insert Company Name]

	By:		
	Name:		
[bookmark: _Hlk141879514]	Title:		
Address: 	
		
		
	Email: 		[footnoteRef:96] [96: 	*New Footnote* The notice provision provides that notice address for the Company on the signature page and for Investors on Schedule A – accordingly, the Company’s notice address/email address need to be on the signature page and the Investors’ addresses should only be included in Schedule A.] 



INVESTORS:	[Insert Investor Name]


	By:		
	Name:		
	Title:		


[KEY HOLDERS: 	[Insert Key Holder Name]


	Signature:	]








SIGNATURE PAGE TO VOTING AGREEMENT

		
[bookmark: _9kR3WTrAG856Betjmj09ukpTD53JGFK]SCHEDULE A
INVESTORS
	Investor Name
Address
Phone Number
Email
[Counsel cc, if any]


	Investor Name
Address
Phone Number
Email
[Counsel cc, if any]


	Investor Name
Address
Phone Number
Email
[Counsel cc, if any]





[SCHEDULE B
KEY HOLDERS
	[Key Holder Name
Address
Phone Number
Email]


	[Key Holder Name
Address
Phone Number
Email]


	[Key Holder Name
Address
Phone Number
Email]

]








		
Annex 1 
Qualified Small Business Stock Checklist
The stockholder(s) named below (the “Stockholders”) have requested information to assist in their determination of whether the shares of stock of [Company Name], a [State] corporation (the “Company”) described below may be entitled to certain tax benefits associated with qualified small business stock (“QSBS”) pursuant to Sections 1045 and 1202 of the Code.[footnoteRef:97] [97: 	This Checklist is based on the Internal Revenue Code of 1986, as amended, (the “Code”) and Treasury Regulations thereunder, as of October 2023. Except as otherwise specified, all section references herein are to the Code and all “Treas. Reg. §” references are to the Treasury regulations promulgated or proposed thereunder, respectively, by the U.S. Department of Treasury and the Internal Revenue Service (the “IRS”), both as in effect through October 2023. ] 

Table to be completed by requesting Stockholder
	
Stockholder
	Class /
Type of Stock
	Issue Date
	Stock Certificate / Issuance Number
	Number of Shares

	
	
	
	
	

	
	
	
	
	



Pursuant to Section 5.4 of the [Amended and Restated] Investors’ Rights Agreement dated [___], the Company hereby provides the following information (the “Checklist”) with respect to such shares. In no event shall the Company be liable to the Stockholders or any other person for any damages arising from any errors or inaccuracies in this Checklist, unless made by the Company in a manner either grossly negligent or fraudulent. Whether any Stockholder is entitled to tax benefits with respect to the Company’s stock must depend on the Stockholder’s particular facts and circumstances. Each Stockholder should seek professional tax advice from its tax advisor.
Checklist to be completed by Company
	
	Select one. If neither Yes nor No is checked, check See Appendix and provide further information:

	

	Yes
	No
	See Appendix

	l. “Qualified Small Business” Requirement[footnoteRef:98] [98: 	Section 1202(c)(1)(A).] 


	· On each Issue Date, the Company was a domestic C corporation.[footnoteRef:99] [99: 	Sections 1202(d)(1) and 1202(c)(2)(A).] 

	
	
	

	· At all times of the Company’s existence after August 10, 1993 through the time immediately following the Issue Date, the Company’s aggregate gross assets were $50 million or less.[footnoteRef:100] [100: 	Sections 1202(d)(1)(A) and (B).] 

· [bookmark: _Ref52975825]Aggregate gross assets includes cash and the adjusted tax basis of the Company’s other property.[footnoteRef:101] [101: 	Section 1202(d)(2)(A). For purposes of this calculation, the adjusted tax basis is treated as including the fair market value (rather than tax basis) of assets contributed to the Company, determined as of the date of contribution (Section 1202(d)(2)(B)).] 

· All corporations in the same parent-subsidiary controlled group are treated as one corporation.[footnoteRef:102] [102: 	Section 1202(d)(3). A parent-subsidiary controlled group consists of a chain of corporations connected through stock ownership with a common parent, with more than 50% of the stock of each subsidiary (by vote or value) held by another subsidiary or the parent (ignoring certain nonvoting stock that is limited and preferred as to dividends and treasury stock).] 

	
	
	

	· The Company will comply with any IRS reporting requirements with respect to Section 1202.[footnoteRef:103] [103: 	Section 1202(d)(1)(C). As of [Aug. 16, 2021], there are no such IRS requirements.] 

	
	
	

	2.	“Qualified Trade or Business” Requirement

	· The Company is engaged in a qualified trade or business. A “qualified trade or business” is any business other than (i) any trade or business involving the performance of services in the fields of health, law, engineering, architecture, accounting, actuarial science, performing arts, consulting, athletics, financial services, brokerage services, or any trade or business where the principal asset of such trade or business is the reputation or skill of one or more of its employees; (ii) any banking, insurance, financing, leasing, investing, or similar business; (iii) any farming business (including the business of raising or harvesting trees); (iv) certain natural resource production or extraction businesses; and (v) any business of operating a hotel, motel, restaurant, or similar business.[footnoteRef:104]  [104: 	Section 1202(e)(3).] 

	
	
	

	3.	“Eligible Corporation” Requirement

	· Is the Company an entity other than a DISC, a former DISC, a RIC, a REIT, a REMIC, or a cooperative?[footnoteRef:105] [105: 	Section 1202(e)(4). Corporations with respect to which an election under former Section 936 was in effect (or corporations with such subsidiaries) and corporations that were FASITs also are not “eligible corporations.”] 

	
	
	

	4.	“Active Business” Requirement[footnoteRef:106] [106: 	Section 1202(c)(2)(A). ] 


	· For substantially all of the Stockholder’s holding period, at least 80% of the value of the Company’s assets were used in the conduct of one or more “qualified trades or businesses”?[footnoteRef:107] [107: 	Section 1202(e)(1). The term “qualified trade or business” means any trade or business other than the businesses described in item #2. Stock and debt in any subsidiary corporation (as defined in footnote 109) are disregarded and the parent is deemed to own its ratable share of the subsidiary’s assets, and to conduct its ratable share of the subsidiary’s activities (Section 1202(e)(5)(A)). Rights to computer software which produce active business computer software royalties (within the meaning of Section 543(d)(1)) are treated as an asset used in the active conduct of a trade or business (Section 1202(e)(8)).] 

=>	For this purpose, any assets which are held (i) as part of the reasonably required working capital needs of a qualified trade or business of the Company, or (ii) for investment and are reasonably expected to be used within two years to finance research and experimentation in a qualified trade or business or increases in the working capital needs of a qualified trade or business shall be treated as used in the active conduct of a qualified trade or business. However, after the Company has been in existence for at least two years, no more than 50% of the Company’s assets can qualify as used in the active conduct of a qualified trade or business by reason of this rule.[footnoteRef:108] [108: 	Section 1202(e)(6).] 

	
	
	

	· [bookmark: _Ref43719362]For substantially all of the Stockholder’s holding period, no more than 10% of the value of the Company’s assets (in excess of liabilities) consisted of “portfolio stock”?[footnoteRef:109] [109: 	Section 1202(e)(5)(B). “Portfolio stock” is stock or securities in corporations that are not subsidiaries of the Company. A corporation is considered a “subsidiary” if the parent owns more than 50% of the combined voting power of all classes of stock entitled to vote, or more than 50% of the value of all outstanding stock, of the corporation (Section 1202(e)(5)(C)).] 

	
	
	

	· For substantially all of the Stockholder’s holding period, no more than 10% of the total value of the Company’s assets consisted of real property not being used in the active conduct of a qualified business?[footnoteRef:110] [110: 	Section 1202(e)(7). The ownership of, dealing in, or renting of real property is not treated as the active conduct of a qualified trade or business.] 

	
	
	

	· [bookmark: _9kMON5YVt46679COHy0poD][bookmark: _9kMON5YVt4667ACNHy0poD]If the answer to the preceding bullets under this Item #4 are yes, disregard this bullet. The Company is a “specialized small business investment company” licensed to operate under Section 301(d) of the Small Business Act of 1958?[footnoteRef:111] [111: 	Section 1202(c)(2)(B).] 

	
	
	



	5.	Redemption Analysis

	· [bookmark: _9kMIH5YVt4886GOYR8ByI9w1][bookmark: _Ref72771023]The Company has not redeemed stock from the Stockholder or, to the Company’s knowledge, any related party (within the meaning of Sections 267(b) or 707(b) of the Stockholder) at any time during the four-year period beginning on the date two years before the Issue Date of the stock in question, other than de minimis redemptions and certain disregarded redemptions?[footnoteRef:112] [112: 	Section 1202(c)(3)(A). Redemptions exceed the de minimis exception only if the aggregate amount paid for the stock exceeds $10,000 and more than 2% of the stock held by the Stockholder and related parties, by value. Treas. Reg. § 1.1202-2(a)(2). Redemptions are disregarded if they are incident to the termination of services (where such redeemed stock was acquired by an employee or director in connection with the performance of services), death, disability or mental incapacity, or divorce. Treas. Reg. § 1.1202-2(d).] 

	
	
	

	· [bookmark: _9kMJI5YVt4886GOYR8ByI9w1]The Company has not redeemed stock during the two-year period beginning on the date one year before the Issue Date with an aggregate value (as of the time of the redemption) exceeding 5% of the aggregate value of all the Company’s stock as of the beginning of such two-year period, other than de minimis redemptions and certain disregarded redemptions?[footnoteRef:113] [113: 	Section 1202(c)(3)(B). Redemptions exceed the de minimis exception only if the aggregate amount paid for the stock exceeds $10,000 and more than 2% of all outstanding stock of the Company, by value. Treas. Reg. § 1.1202-2(b)(2). Redemptions are disregarded if they are incident to the termination of services (where such redeemed stock was acquired by an employee or director in connection with the performance of services), death, disability or mental incapacity, or divorce. Treas. Reg. § 1.1202-2(d).] 

	
	
	



[bookmark: _9kR3WTr2664ENS2pu]IN WITNESS WHEREOF, the Company has provided this Checklist on [Date checklist is being delivered].
[Company Name]

By: 				
Name: 				
Title: 				
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ADDENDUM 1

[Alternative dispute resolution provision:[footnoteRef:114]  [114: 	This ADDENDUM 1 includes a provision for parties who would prefer to resolve disputes under the Delaware Rapid Arbitration Act (the “DRAA”). The DRAA implements a number of new approaches in arbitration that make the statute unique among national and international arbitration regimes. First, the DRAA provides for a truncated “summary” proceeding before the Delaware Court of Chancery to select an arbitrator where such selection was not made in the agreement to arbitrate. By statute, this proceeding must be concluded no more than 30 days after its initiating filing is served, and the jurisdiction of the Court is highly limited. Second, the DRAA divests the courts of jurisdiction to hear and decide any issue concerning arbitrability or the scope of issues to be arbitrated. Instead, the DRAA vests the arbitrator, and only the arbitrator, with the power and authority to decide such issues. Thus, the body of law relating to whether an issue presented at the outset is “substantive” or “procedural” does not apply to arbitrations under the DRAA, and neither party can seek to disrupt the commencement of a DRAA arbitration by running into court. Third, the DRAA vests the arbitrator with power to enjoin any conduct of a party to the arbitration and divests the courts of power in this regard after an arbitrator is appointed, thus avoiding the need for parallel proceedings to compel or enjoin arbitration. Finally, the DRAA provides that, absent an agreement otherwise, all matters must be finally determined within 120 days of the arbitrator’s acceptance of appointment (which deadline may be extended to 180 days, but no longer, by unanimous consent of the parties). Furthermore, the DRAA imposes a financial penalty on an arbitrator who does not decide the matter within the allotted timeframe: the forfeiture of the arbitrator’s fees. The DRAA makes challenges to the arbitrator’s final award available directly to the Delaware Supreme Court in accordance with the limited standards set forth in the Federal Arbitration Act, eliminating any intermediate level of review. The DRAA also provides that the parties may waive any right to challenge or appeal the arbitrator’s final award by agreement or, where the parties wish to maintain confidentiality or allow more searching review, they may proceed with an arbitral appeal.] 

(a)	The parties hereto agree that any dispute or controversy arising out of, relating to, or in connection with this Agreement or the transactions contemplated hereby (a “Dispute”) shall be arbitrated pursuant to the Delaware Rapid Arbitration Act, 10 Del. C § 5801, et seq. (the “DRAA”). The parties agree to take all steps necessary or advisable to submit any Dispute that cannot be resolved by the parties for arbitration under the DRAA (the “Arbitration”) in accordance with this Section 6.11, and each party represents and warrants that it is not a “consumer” as such term is defined in 6 Del. C. § 2731. By executing this Agreement, (i) each party hereby waives, and acknowledges and agrees that it shall be deemed to have waived, any objection to the application of the procedures set forth in the DRAA, (ii) consents to the procedures set forth in the DRAA, and (iii) acknowledges and agrees that it has chosen freely to waive the matters set forth in sections (b) and (c) of Section 5803 of the DRAA. In connection therewith, each party understands and agrees that it shall raise no objection to the submission of the Dispute to Arbitration in accordance with this Section 6.11 and that it waives any right to lay claim to jurisdiction in any venue and any and all rights to have the Dispute decided by a jury.
[bookmark: _Ref45872871](b)	The Arbitration shall be conducted in accordance with the Delaware Rapid Arbitration Rules (the “Rules”), as such Rules may be amended or changed from time to time; provided that the parties may agree to depart from the Rules by (i) adopting new or different rules to govern the Arbitration or (ii) modifying or rejecting the application of certain of the Rules.[footnoteRef:115] To be effective, any departure from the Rules shall require the consent of the Arbitrator and shall be in writing and signed by an authorized representative of each such party.  [115: 	The parties may elect to use different rules. If different rules are desired, they should be set forth or incorporated by reference into this paragraph (b).] 

(c)	The Arbitration shall take place in such location as the parties and the Arbitrator may agree.[footnoteRef:116]  [116: 	The parties may elect to hold the arbitration in a different location. Note, however, that the “seat” of the arbitration is, by statute, in Delaware. This simply means that Delaware law governs the arbitration, wherever it occurs.] 

(d)	The Arbitration shall be presided over by one arbitrator (the “Arbitrator”) who shall be [insert name of person]. In the event that [named person] fails to accept appointment as Arbitrator for any reason within five days of being notified of such person’s appointment or otherwise becomes unwilling or unable to serve as arbitrator, the parties shall promptly meet and confer to identify a mutually agreeable replacement arbitrator (the “Replacement Arbitrator”). The Replacement Arbitrator shall be [describe qualifications of the Replacement Arbitrator]. In the event that the parties are unable to agree upon the identity of the Replacement Arbitrator within 45 days of the commencement of the Arbitration, or the Replacement Arbitrator is unable or unwilling to serve, then either party may file a petition with the Court of Chancery pursuant to Section 5805 of the DRAA.[footnoteRef:117]  [117: 	The parties may wish to proceed before a panel of arbitrators. In such event, this provision should be changed to reflect the desired number of arbitrators and to state their names or provide the descriptive qualifications.] 

[bookmark: _Ref45872785](e)	Each of the parties shall, subject to such limitations as the Arbitrator may prescribe, be entitled to collect documents and testimony from each other party, and the Arbitrator shall have the power to administer oaths and compel the production of witnesses and documents. The Arbitrator shall have the power to issue subpoenas and commissions for the taking of documents and testimony from third parties.[footnoteRef:118]  [118: 	The DRAA empowers the parties to include one, both or neither of the provisions set forth in paragraph (e). If the parties wish to proceed without discovery, neither of the sentences in paragraph (e) would be included. If they wish to proceed with only party discovery, then only the first sentence would be used. The second sentence would be used only where the parties wished to be able to take discovery from third parties. The DRAA would also permit the taking of only documentary discovery (as opposed to deposition or other testimony) or, alternatively, only oral testimony (as opposed to documents). The DRAA contemplates that the scope of discovery is customizable in this agreement, so in all events, this issue should be addressed. The statutory default, which would come into play if this provision was not included in some form, would be for the Arbitrator to be empowered to summon party witnesses and evidence, but not third-party evidence or witnesses.] 

(f)	The Arbitrator shall conduct the hearing, administer oaths, and make such rulings as are appropriate to the conduct of the proceedings. The Arbitrator shall allow each of the parties an opportunity to present evidence and witnesses and to cross examine witnesses presented by the opposing party.[footnoteRef:119]  [119: 	The DRAA provides that the agreement may modify or eliminate the foregoing processes. Elimination may be appropriate in circumstances where the parties agree to present a pure issue of law for resolution, or in circumstances where a narrow, technical issue is the subject of the arbitration.] 

[bookmark: _Ref_ContractCompanion_9kb9Ur08C](g)	The arbitral award (the “Award”) shall (i) be rendered within [120] days after the Arbitrator’s acceptance of the appointment;[footnoteRef:120] (ii) be delivered in writing; (iii) state the reasons for the Award;[footnoteRef:121] (iv) be the sole and exclusive final and binding remedy with respect to the Dispute between and among the parties without the possibility of challenge or appeal, which are hereby waived;[footnoteRef:122] and (v) be accompanied by a form of judgment. The Award shall be deemed an award of the United States, the relationship between the parties shall be deemed commercial in nature, and any Dispute arbitrated pursuant to this Section 6.11 shall be deemed commercial. The Arbitrator shall have the authority to grant any equitable or legal remedies, including, without limitation, entering preliminary or permanent injunctive relief; provided, however, that the Arbitrator shall not have the authority to award (and the parties waive the right to seek an award of) punitive or exemplary damages.[footnoteRef:123]  [120: 	The parties may specify a longer period for the arbitration. If they do not do so, the 120-day period of the DRAA is the default, and such period may be extended by no more than an additional 60 days, and then only upon consent of all parties to the arbitration.]  [121: 	A reasoned award is not required by the DRAA, but it may be required by the parties’ contract.]  [122: 	The DRAA allows the parties to waive the right to appeal. This provision should only be included if the parties intend to waive appellate rights. Paragraph (l) below is included in the event that the parties wish to preserve the right to appeal the Arbitrator’s award, in which case clause (iv) of paragraph (g) should not be included.]  [123: 	Under the DRAA, the parties have the right to limit the power of the Arbitrator to award relief. Any such limitation should be specified here, in lieu of the last sentence of this provision.] 

(h)	The parties hereto agree that, subject to any non-waivable disclosure obligations under federal law, the Arbitration,[footnoteRef:124] and all matters relating thereto or arising thereunder, including, without limitation, the existence of the Dispute, the Arbitration and all of its elements (including any pleadings, briefs or other documents submitted or exchanged, any testimony or other oral submissions, [any third-party discovery proceedings, including any discovery obtained pursuant thereto,][footnoteRef:125] and any decision of the Arbitrator or Award), shall be kept strictly confidential, and each party hereby agrees that such information shall not be disclosed beyond: (i) the Arbitrator and necessary support personnel; (ii) the participants in the Arbitration; (iii) those assisting the parties in the preparation or presentation of the Arbitration; (iv) other employees or agents of the parties with a need to know such information; and (v) any third parties that are subpoenaed or otherwise provide discovery in the Arbitration proceedings, only to the extent necessary to obtain such discovery.[footnoteRef:126] In all events, the parties [and any third parties] participating in the Arbitration proceedings shall treat information pertaining to the Arbitration with the same care that they treat their most valuable proprietary secrets. In the event that federal law imposes upon either party an obligation to disclose the fact of the Arbitration or the nature of the claims or counterclaims asserted, such party(ies) shall disclose no more than the minimum information required by law after first consulting with and attempting in good faith to reach agreement with the opposing party(ies) regarding the scope and content of required disclosure.  [124: 	This phrase would be included only in the event that one or both parties were subject to federal disclosure obligations which could encompass the Arbitration.]  [125: 	Eliminate reference to “third party discovery proceedings” in the event that such proceedings were not contracted for in paragraph (e), above.]  [126: 	Clause (v) would be excluded in the event that third-party discovery was not provided for in paragraph (e) above.] 

(i)	Each party hereto shall bear its own legal fees and costs in connection with the Arbitration; provided, however, that each such party shall pay one-half of any filing fees, fees and expenses of the Arbitrator or other similar costs incurred by the parties in connection with the prosecution of the Arbitration.[footnoteRef:127] [The prevailing party shall be entitled to reasonable attorney’s fees, costs and necessary disbursements in addition to any other relief to which such party may be entitled.] [127: 	The DRAA permits the parties to direct how costs of the Arbitration are to be borne. Thus, in the event that the parties wish to vary this provision, they should do so here. Such variations could include a “loser pays” provision or an “arbitrator chooses” provision, which is not prohibited by the DRAA.] 

(j)	Notwithstanding any provisions of this Agreement, or any statute protecting the confidentiality of the Arbitration and proceedings taken in connection therewith, in the event that either party in the Arbitration (the “Respondent”) is required to defend himself, herself or itself in response to later proceedings instituted by the other in any court, relating to matters decided in the Arbitration, the Respondent shall be relieved of any obligation to hold confidential the Arbitration and its proceedings in order to submit, confidentially if and to the extent possible, sufficient information to such court to allow it to determine whether the doctrines of res judicata, collateral estoppel, bar by judgment, or other, similar doctrines apply to such subsequent proceedings. 
(k)	Notwithstanding anything to the contrary set forth in this Section 6.11, if any amendment to the DRAA is enacted after the date of this Agreement, and such amendment would render any provision of this Section 6.11 unenforceable thereunder, such provision shall be excluded and the remaining provisions of this Section 6.11 shall be enforced to the fullest extent permitted by law. 
[bookmark: _Ref45872905][(l)	Any challenge to the final award of the Arbitrator shall be brought before the Supreme Court of the State of Delaware within the time frame provided in the DRAA, and pursuant to the Rules of such Court.[footnoteRef:128]] [Alternative A:[footnoteRef:129] Any challenge to the final award of the Arbitrator shall be made before a panel of three appellate arbitrators, who shall be [insert names or description of appellate arbitrators].[footnoteRef:130] The appellate panel may only vacate, modify, or correct the final award in conformity with the Federal Arbitration Act.[footnoteRef:131]] [Alternative B:[footnoteRef:132] Any challenge to the final award of the Arbitrator shall be made before a panel of three appellate arbitrators, who shall be [insert names or description of appellate arbitrators].[footnoteRef:133] The scope of the appeal shall not be limited to the scope of a challenge under the Federal Arbitration Act, but instead shall be the same as any appeal from a judgment in a civil action filed in court.]] [128: 	The DRAA permits the parties to waive appellate review, to proceed with a limited review in the Delaware Supreme Court, or to proceed with a private appellate arbitral review. This provision contemplates a review in the Delaware Supreme Court. In the event it is used, the parties should eliminate clause (iv) of paragraph (g).]  [129: 	The following is an alternative appellate provision in the event that the parties do not to wish to proceed with an appeal before the Delaware Supreme Court and desire a limited scope of appeal in accordance with the FAA. ]  [130: 	In the event that the parties wish to have a particular type of arbitrator appointed, they should so specify here. If not, the Court will appoint one or more senior Delaware lawyers.]  [131: 	This provision contemplates a scope of challenge to the Arbitrator’s final judgment limited to the grounds for review of an arbitral award under the Federal Arbitration Act. Parties who wish a broader scope of review may wish to consider the succeeding alternate provision set forth above.]  [132: 	The following is an alternative appellate provision for use in the event that the parties do not to wish to proceed with an appeal before the Delaware Supreme Court and desire that the scope of their appeal be as broad as possible.]  [133: 	In the event that the parties wish to have a particular type of arbitrator appointed, they should so specify here. If not, the Court will appoint one or more senior Delaware lawyers.] 
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